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OFFICE OF FEDERAL PROCUREMENT POLICY ACT 
AMENDMENTS OF 1979

THURSDAY, MAY 3, 1979

H ouse of R e pr e se n t a t iv e s ,
L eg islation  and N ational Secu rity  Subcom m ittee

of t h e  C om m ittee on G o v ern m en t  O pera tio n s ,
Washington, D.C.

The subcommittee met, pursuant to notice, at 9:30 a.m., in room 
2154, Rayburn House Office Building, Hon. Jack Brooks (chairman 
of the subcommittee) presiding.

Present: Representatives Jack Brooks, Frank Horton, John N. 
Erlenborn, and Arlan Stangeland.

Also present: Elmer W. Henderson, staff director; William M. Jones, 
general counsel, full committee; Roland Jones, clerical supervisor; 
E. Jean Grace, clerk; Robert Brink, professional staff member; 
James Lewin, professional staff member; John Duncan, minority staff 
director; and James McInerney, minority professional staff, Com­
mittee on Government Operations.

OPENING STATEMENT OF CHAIRMAN BROOKS

Mr. B rooks. The committee will come to order.
This hearing has been called to consider H.R. 3763, to amend the 

Office of Federal Procurement Policy Act and extend the life of that 
agency.

The Office of Federal Procurement Policy, located in 0M B, was 
created by Public Law 93-400 and was given a 5-year authorization 
which expires September 30, 1979. I t  resulted from a recommendation 
of the Commission on Government Procurement and had as its purpose 
“to provide overall direction of procurement policies, regulations, 
procedures, and forms for executive agencies in accordance with 
applicable laws.”

I favor the continuation of the work of OFPP, but as you note from 
the bill, I suggest tha t its present functions and authorizations be 
modified. This is the result of my study of the work of the agency 
during the 5 years since it was established. Judged on the basis of its 
accomplishments to date, OFPP has not met the goals set for it by 
Congress. I believe, however, it still can play an important role in 
formulating and carrying out an efficient and unified procurement 
system. The bill we are considering this morning is designed to 
accomplish this goal.

(1)
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H.R. 3763 extends OFPP for 3 years with an appropriation of $3 
million per year. This is the figure requested by the President in his 
budget message to Congress.

Under the bill, the Office will develop a simplified and uniform set 
of procurement policies, regulations, procedures, and forms and trans­
mit a proposal for this unified system to Congress within 1 year. The 
Office will analyze the Federal procurement statutes and recommend 
changes in the legislation to enable implementation of the uniform 
system. I t  will also design and propose a central management system 
to implement and enforce the uniform procurement system. I t  will 
have certain other duties such as reviewing and updating recommenda­
tions of the Commission on Government Procurement.

[The bill, H.R. 3763, follows:]

*
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)6th CONGRESS f f  O  
1st Session £"Je /  QQ

To amend the Office of Federal Procurement Policy Act, and for other purposes.

IN THE HOUSE OF REPRESENTATIVES 

Atril 26, 1979
Mr. Brooks introduced the following bill; which was referred to the Committee 

on Government Operations

A BILL
To amend the Office of Federal Procurement Policy Act, and for 

other purposes.

1 Be it enacted by the Senate and House of Bepresenta-

2 t'wes of the United States of America in Congress assembled,

3 short t it l e ; reference

4 Section 1. (a) This Act may be cited as the “Office of

5 Federal Procurement Policy Act Amendments of 1979’’.

6 (b) As used in this Act, the term “the Act” means the

7 Office of Federal Procurement Policy Act.

*
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2

POLICY, FINDINGS, AND PURPOSE

Sec. 2. (a) Paragraph (2) of section 2 of the Act (41 

U.S.C. 401(2)) is amended by inserting immediately before 

the semicolon at the end thereof the following: “ , and elimi­

nating fraud and waste in the procurement process” .

(b) Section 3 of the Act (41 U.S.C. 402) is amended to 

read as follows:

“findings

“Sec. 3. (a) The Congress finds that economy, efficien­

cy, and effectiveness in the procurement of property and 

services by the executive agencies will be improved by sim­

plifying and consolidating the procurement regulatory 

system.

“(b) The purpose of this Act is to establish an Office of 

Federal Procurement Policy in the Office of Management and 

Budget to develop a system of uniform procurement policies, 

regulations, procedures, and forms for executive agencies and 

to recommend changes in existing administrative and legisla­

tive requirements in order to implement that system.”.

definition

Sec. 3. Section 4 of the Act (41 U.S.C. 404) is amend­

ed by inserting “(a)” immediately after “Sec. 4.” and by 

inserting at the end of such section the following new 

subsection:

►
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“(b) As used in this Act, the term ‘procurement’ in­

cludes all stages of the acquisition process, including the ini­

tial definition of a need for goods and services, and the pro­

curement, use, and disposition of such goods and services.’’.

AUTHORITY AND FUNCTIONS

Sec. 4. (a) Section 6(a) of the Act (41 U.S.C. 405(a)) is 

amended to read as follows:

“Sec. 6. (a) The Administrator shall provide overall 

leadership in the development and implementation of pro­

curement policies and the coordination of programs to im­

prove the quality and performance of procurement personnel. 

The Administrator shall develop for submission under section 

8(a) a uniform procurement system which shall, to the extent 

he considers appropriate and with due regard to the program 

activities of the executive agencies, include uniform policies, 

regulations, procedures, and forms to be followed by execu­

tive agencies (1) in the procurement of—

“(A) property other than real property in being; 

“(B) services, including research and develop­

ment; and

“(C) construction, alteration, repair, or mainte­

nance of real property;

and (2) in providing for procurement by recipients of Federal 

grants or assistance of items specified in clauses (1)(A),
♦
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1 (1)(B), and (1)(C) of this subsection, to the extent required for

2 performance of Federal grant or assistance programs.”.

3 (b) Section 6(c) of the Act (41 U.S.C. 405(c)) is amend-

4 ed to read as follows:

5 “(e) The Administrator shall develop and propose a cen-

6 tral management system consisting of the Office of Manage-

7 ment and Budget, the General Services Administration, and

8 procurement offices in executive agencies to implement and

9 enforce the uniform procurement system described in subsec-

10 tion (a) of this section.”.

11 (c) Section 6(d) of the Act (41 U.S.C. 405(d)) is amend-

12 ed to read as follows:

13 “(d) The functions of the Administrator shall include—

14 “(1) reviewing the recommendations of the Com-

15 mission on Government Procurement to determine

16 those recommendations that should be completed,

17 amended, or rejected, and to propose the priority and

18 schedules for completing the remaining recommenda-

19 tions;

20 “(2) developing a system of simplified and uniform

21 procurement policies, regulations, procedures, and

22 forms;

23 “(3) establishing criteria and procedures for an ef-

24 fective and timely method of soliciting the viewpoints
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of interested parties in the development of procurement 

policies, regulations, procedures, and forms;

“(4) promoting and conducting research in pro­

curement policies, regulations, procedures, and forms, 

through the Federal Acquisition Institute, which shall 

be located within the Office and directed by the Ad­

ministrator;

“(5) establishing a computer-based information 

system for collecting, developing, and disseminating 

procurement data which takes into account the needs 

of the Congress, the executive branch, and the private 

sector;

“(6) recommending and promoting, through the 

Federal Acquisition Institute, programs of the Office of 

Personnel Management and executive agencies for re­

cruitment, training, career development, and perform­

ance evaluation of procurement personnel;

“(7) developing, for inclusion in the uniform pro­

curement system to be submitted under section 8(a), 

standard contracts and contract language in order to 

reduce the Government’s cost of procuring goods and 

services as well as the private sector’s cost of doing 

business with the Government; and->

*
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“(8) providing leadership and coordination in the 

formulation of executive branch positions on legislation 

relating to procurement.” .

(d) Section 6(e) of the Act (41 U.S.C. 405(e)) is 

amended—

(1) by striking out “to be authorized or prescribed 

by him”; and

(2) by inserting immediately before the period at 

the end thereof the following: “ , through implementa­

tion of the uniform procurement system”.

(e) Section 6 of the Act (41 U.S.C. 405) is further 

amended by inserting at the end thereof the following new 

subsection:

“(h) Until the effective date of legislation implementing 

the uniform procurement system, the Administrator may, 

with the concurrence of the Director of the Office of Manage­

ment and Budget, issue policies to ensure that the promulga­

tion of policies, regulations, procedures, and forms bv execu­

tive agencies is consistent with and in support of the develop­

ment and implementation of the uniform procurement 
system.”.

RESPONSIVENESS TO CONGRESS

Sec. 5. (a) Section 8(a) of the Act (41 U.S.C. 407(a)) is

24 amended to read as follows:

»

k
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1 “Sec. 8. (a)(1) The Administrator shall keep the Con-

2 gress and its duly authorized committees fully and currently

3 informed of the major activities of the Office of Federal Pro-

4 curement Policy, and shall submit a report thereon to the

5 House of Representatives and the Senate annually and at

6 such other times as may be necessary for this purpose.

7 “(2) At the earliest practicable date, but in no event

8 later than one year after the date of enactment of the Office

9 of Federal Procurement Policy Act Amendments of 1979,

10 the Administrator shall transmit to the House of Representa-

11 tives and the Senate his proposal for a uniform procurement

12 system. Such proposal shall include a full description of the

13 proposed system, projected costs and benefits of the system

14 as proposed, and short- and long-term plans for implementa-

15 tion of the system, including schedules for implementation.

16 At the same time, the Administrator shall transmit a report

17 on the recommendations of the Commission on Government

18 Procurement specified in section 6(d)(1) of this Act.

19 “(3) At the earliest practicable date, but in no event

20 later than one year after presentation of the proposal de-

21 scribed in subsection (a)(2) of this section, the Administrator

22 shall propose to the House of Representatives and the Senate

23 recommended changes in legislation relating to procurement

24 by executive agencies. If the Administrator deems it neces-

25 sary, these recommendations shall include a proposal for a
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consolidated statutory base for procurement by executive 
agencies.

“(4) At the earliest practicable date, but in no event 
later than the submission of the legislative recommendations 
described in paragraph (3) of this subsection, the Administra­
tor shall present a proposal for a management system de­
scribed in section 6(c) to implement and enforce the uniform 
procurement system.”.

(b) Section 8 of the Act (41 U.S.C. 407) is further 
amended—

(1) by striking out “any major policy or regulation 
prescribed under section 6(a)” in subsection (b) and in­
serting in lieu thereof “any policy prescribed under 
section 6(h)”;

(2) by striking “or regulation” each place it ap­
pears in such subsection; and

(3) by striking out “any major policy or regula­
tion” in subsection (c) and inserting in lieu thereof 
“any policy”.

EFFECT ON EXISTING REGULATIONS 

Sec . 6. Section 10 of the Act (41 U.S.C. 409) is
amended to read as follows:

“effect  on existing  regulations 

“Sec . 10. Procurement policies, regulations, proce­
dures, or forms in effect as of the date of enactment of the

i-
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Office of Federal Procurement Policy Act Amendments of 

1979 shall continue in effect, as modified from time to time, 

until repealed, amended, or superseded pursuant to the adop­

tion of the uniform procurement system described in section 6 

of this Act.” .

AUTHORIZATION OF APPROPRIATIONS

Sec. 7. Section 11 of the Act (41 U.S.C. 410) is 

amended—

(1) by striking out the first sentence and inserting 

in lieu thereof the following: ‘‘There are authorized to 

be appropriated to carry out the provisions of this Act, 

and for no other purpose, $3,000,000 for the fiscal 

year ending September 30, 1980, and for each of the 

two succeeding fiscal years; and one-third of the funds 

appropriated for any such fiscal year shall be made 

available to the Federal Acquisition Institute for the 

performance of its functions under this Act.” ; and

(2) by striking out ‘‘Government Operations” in 

the second sentence and inserting in lieu thereof ‘‘Gov­

ernmental Affairs” .

DELEGATION

Sec. 8. Section 12(a) of the Act (41 U.S.C. 411(a)) is 

amended by striking out ‘‘direction of Federal procurement 

policy and to prescribe policies and regulations to carry out
*
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that policy” and by inserting in lieu thereof ‘‘leadership in 

the development of Federal procurement policy”.

ACCESS TO INFORMATION

Sec. 9. Section 14(b) of the Act (41 U.S.C. 412(b)) is 

amended by striking out “establishing” and inserting in lieu 

thereof “developing”.

CONFORMING AMENDMENTS

Sec. 10. (a) Sections 201(a)(1), 201(c), and 206(a)(4) of 

the Federal Property and Administrative Services Act of 

1949 (40 U.S.C. 481(a)(1), 481(c), 487(a)(4)) are each 

amended by striking out “subject to regulations” and insert­

ing in lieu thereof “subject to policies”.

(b) Section 602(c) of the Federal Property and Adminis­

trative Sen-ices Act of 1949 (40 U.S.C. 474(c)) is amended 

by striking out “except as provided by the Office of Federal 

Procurement Policy Act, and”.

EFFECT ON OTHER LAW

Sec. 11. The provisions of the Act as amended by this 

Act shall supersede the provisions of section 222 of the Act 

of October 24, 1978, entitled “An Act to amend the Small 

Business Act and the Small Business Investment Act of 

1958” (41 U.S.C. 405a) to the extent they are inconsistent
23 therewith.
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11
1 EFFECTIVE DATE

2 Sec. 12. The amendments made by this Act shall take

3 effect on October 1, 1979.

U 7-551 0 - 7 9 - 2
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Mr. Brooks. We had invited the Office of Management and Budget »
to appear before us, but they were unable to make it.

The work of this agency has been closely followed by the General 
Accounting Office, and we have asked the distinguished Comptroller 
General to appear before us this morning to give us his views on the *
legislation.

Mr. Horton?
Mr. H orton. Thank you, Mr. Chairman.
The Commission on Government Procurement was created in 

November 1969, to study and recommend to Congress methods to 
promote the economy, efficiency, and effectiveness of procurement by 
the executive branch. I spent 2% years on the Commission studying 
the causes of and recommending reforms to eliminate waste in the 
$100 billion annual Federal purchasing budget.

The Commission made 149 recommendations in its 1972 report to 
improve Federal Government procurement. The creation of an Office 
of Federal Procurement Policy was the first recommendation and the 
most important recommendation of the Commission.

The Commission found that there was no one place in the Govern­
ment where business, State and local governments, and Federal 
agencies could go on m atters of Government-wide procurement policy.
No agency had ever taken charge. Each agency went its own way 
without paying attention to what the other agencies were doing.

As a member of the Procurement Commission, I supported the 
recommendation to create an office to bring some order to this chaos.
As a sponsor of the legislation which created the Office of Federal 
Procurement Policy, I tried to make certain that it would work and 
that it would have the tools to do its job.

The Office was created to be the focal point of Federal procurement 
policy. I t  was to provide in one office special competence and leader­
ship in Government-wide procurement. Congress, industry, small 
businessmen, private citizens and the executive agencies would have 
one place to go on procurement policy issues. OFPP was given an 
important and difficult job to do. Its purpose is to simplify Govern­
ment policy, not to create a whole new set of rules. I t  is supposed to 
bring sense to the way in which the Government spends $100 billion a 
year.

Today we will begin consideration of a bill, H .R. 3763, which would 
constrain O FPP’s authority, giving it the responsibility to develop a 
simplified and uniform set of procurement policies, regulations, pro­
cedures, and forms; second, to analyze the Federal Government’s »
procurement statutes and recommend legislative changes to implement 
the uniform procurement system; third, to design and propose the 
central management system to implement and enforce the uniform 
procurement system. *

I am pleased tha t we have with us today Comptroller General 
Staats. I have had the privilege of working with Elmer Staats for
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many years. I have had great admiration for his leadership and 
dedication.

We served together on the Commission on Federal Paperwork and 
also on the Procurement Commission. Mr. Staats has always been one 
of the most hard working and perceptive members of the commissions 
that 1 have served on, and he brings these qualities to every task

* that he performs.
I must say at the outset that I am quite concerned over the idea 

of suspending for 3 years OFPP’s overall directive authority. I am 
afraid that what is taken away on a temporary basis may never be

* restored. So, it behooves us to pay serious attention to this matter 
before we act.

I know, Mr Staats, that your Office has followed this matter very 
closely and that you are very much personally interested in the 
problems of procurement. 1 know, also, that the GAO has just com­
pleted a major study of the status of the Procurement Commission’s 
recommendations. So, I especially respect your views, look forward 
to your views on this and on this reauthorizing legislation.

I join the chairman in welcoming you to this hearing this morning.
Mr. Brooks. General Staats has had a long and fruitful career 

in Government and has achieved a national reputation as the principal 
watchdog of Federal expenditures.

General Staats was bom in Richfield, Kans., and did his under­
graduate work at McPherson College, after which he got a master’s 
degree from the University of Kansas and a Ph. D. from the Uni­
versity of Minnesota.

He joined the Bureau of the Budget—now the Office of Manage­
ment and Budget—in 1939 and served in different capacities until 
1953. He left the Bureau, to return as Assistant Director in 1958. 
He was elevated to Deputy Director in 1959 and served in that posi­
tion until 1966, when he was appointed Comptroller General of the 
United States by President Lyndon B. Johnson.

He is a member of numerous professional and civic associations, 
among them the American Society for Public Administration, of 
which he was national president in 1961 and 1962. He has received 
many honorary degrees and awards, including a doctor of laws 
from his alma mater, and more recently from Duke University in 
1975.

General Staats is married to a beautiful wife and is the proud 
father of three children.

We are delighted to have you back before the committee, General.

STATEMENT OF ELMER B. STAATS, COMPTROLLER GENERAL OF
THE UNITED STATES; ACCOMPANIED BY WALTON SHELEY,
DEPUTY DIRECTOR, PROCUREMENT SYSTEMS ACQUISITION DIVI­
SION; AND ROBERT B. HALL, ASSISTANT DIRECTOR, PROCURE­
MENT SYSTEMS ACQUISITION DIVISION

Mr. Staats. Thank you, Mr. Chairman.
To my right is Walton Sheley, who is the Deputy Director of our 

Procurement Systems Acquisition Division. To my left is Robert 
Hall, who is associated with Mr. Sheley in that Division.
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Mr. Chairman, I have a brief statement which I would like to read, 
if I may. As both you and Congressman Horton have indicated, I 
have had a long interest in this subject, both as a Comptroller Gen­
eral and as a member of the Procurement Commission.

We in GAO devote a great deal of our resources to the procurement 
area of the Government. One of the problems that we have had his­
torically is that there has been no place tha t we could go to in the 
executive branch for leadership in policy matters which need attention.

I am glad to be here this morning to present our views on H.R. 
3763, which would continue the Office of Federal Procurement Policy.

Your bill would not alter the original goal of establishing this policy 
leadership but would alter how that goal is to be achieved.

The bill would shift the primary emphasis for the next 3 years from 
one of policy direction to one of leadership in policy development. 
Instead of establishing and prescribing policy and regulations for the 
Federal agencies, O FPP’s role for the near future would be to develop 
a uniform procurement system to be implemented by the Congress.

I am concerned about the general thrust of the bill which would 
take away from OFPP overall directive authority over procurement 
policies, regulations, procedures, and forms. As you know, I was a 
member of the Procurement Commission, and it was the unanimous 
position of the Commission that there was a void in policy leadership 
and responsibility in the procurement area. The report stated that 
many problems found by the Commission were attributed—at least 
in part—to the lack of a central executive branch leadership in develop­
ing policies and effective implementation of policies.

The Commission recommended, among other matters, that the 
OFPP have directive authority rather than merely advisory authority.

If directive authority is taken away from OFPP, there is no one to 
fill the gap, and the Government would again be in a situation where 
each department and agency would be making its own decisions with 
respect to overall procurement policy.

Perhaps one way to mitigate the concerns over the loss of directive 
authority would be to require that all directives issued by OFPP be 
concurred in by the Director of OMB before issuance. This would 
help clarify the roles of the two organizations which in the present 
law is unclear. Section 6(h) may be intended to achieve this. However, 
we think it is limited in that policy issuances would be confined to 
those necessary to achieve consistency with and in support of the 
development and implementation of the uniform procurement system.

I would like to comment now on what we consider the most positive 
aspect of the bill. Previous OFPP Administrators, as well as the regula­
tory system—which is known as the FAR—now being developed were 
and still are constrained by existing legislation. As we understand your 
proposal, Mr. Chairman, the new Administrator would have the 
opportunity, and indeed the obligation, to develop the kind of a pro­
curement system in the Federal Government needed for the future. 
The Administrator would then come to Congress for policy review and 
backing through new legislation.

The Procurement Commission’s opening remarks in its report, 
“Blueprint for Action,” list 10 important elements of a procurement 
system. This blueprint is attached to my statement in the event it 
can be useful in clarifying the term “procurement system.”
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Combined with the creation of a procurement system unconstrained 
by existing legislation is the broad interpretation of procurement 
embodied in the bill from defining the need to the ultimate disposition 
of goods and services. If interpreted in this manner, we believe this 
combination of issues presents a tremendous challenge of the OFPP. 
We question whether it would be able to meet the 1-year timetable 
in the bill. Of course, you may wish to get the OMB’s judgment on 
this matter.

The bill adds a number of matters not in the original OFPP Act. 
We can support them based on our various followup studies of the 
past several years.

For example, H.R. 3763 will strengthen O FPP’s leadership in 
developing a professional workforce in Federal procurement and, at 
the same time, make the Federal Acquisition Institute an integral 
part of OFPP where it can take on a Government-wide character. 
This, we think, would be a very constructive step.

The bill would also encourage the Institute to undertake much 
more research and experimentation for improving procurement prac­
tices. This too has been supported by us in a separate report as well 
as in our recent Senate testimony on this same matter. The assurance 
of funding for the Institute is also desirable.

The bill adds an OFPP function of legislative leadership in procure­
ment matters. We think this is a good idea in view of the major legis­
lative changes that are likely to emerge from OFPP’s work and still 
open legislative recommendations of the Commission.

The bill would elevate to a statutory level O FPP’s job of consider­
ing and taking action on the recommendations of the Procurement 
Commission. Our current report supports giving higher priority to 
systematic followup on the Commission’s report.

I t  has been more than 6 years since the Commission submitted its 
recommendations, but the followup program has a long way to go. 
The current status of the Commission’s 149 recommendations is as 
follows: 13 have been rejected; some 30 have been accepted and imple­
mented—for a total of 43 that have been disposed of. But there still 
remain some 106 on which action is incomplete; 13 of them not 
accepted or rejected, and some 93 which have been accepted and 
implementation is in process.

In an upcoming report, we will attem pt to assess the status of and 
possible action on the 106 recommendations where action is incom­
plete. This is a m atter of judgment, but it is the judgment of staff 
who have been following this very closely. We think th a t 19 of them 
have a good chance, 42 have a fair chance, and 45 have a poor chance 
of being acted upon.

If there is to be a major shift in O FPP’s role over the next 3 years, 
legislative intent must, of course, be clear.

We would like to make four suggestions:
First, the terms used in the bill “uniform procurement system” and 

“management system” should be clearly spelled out because they 
would be the O FPP’s main objectives for the next 3 years. For example, 
what would comprise the entire system and should all of it be embodied 
in the executive proposal to the Congress? You may wish to define
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these terms in the bill or in the legislative history. The point we are 
making is that we do not think there should be doubts about what 
outcomes are expected both from OFPP and in its submittals to the 
Congress. We will be very happy to work with you and members of 
your staff cn this problem.

Second, the bill requires that OFPP submit a report to Congress on 
the recommendations of the Commission on Government Procurement. 
You may be aware that we have had problems with OFPP’s past 
reporting on this subject—both its internal status reports as well as 
its annual reports to Congress. More needs to be known about status, 
progress, obstacles, shortfalls, and actions scheduled on each open 
recommendation. Present OFPP reports, offer no handles for the 
Congress and others to give help, nor do they satisfy the analysis, 
evaluation, and review oversight Congress w’ants as expressed in 
O FPP’s legislative history.

Its  latest annual report to the Congress, for example included only 
a one-page statistical summary. Periodic internal status reports serve 
as a foundation for O FPP’s statistical summary.

These reports contain some premature assessments that imple­
mentation of recommendations is complete. They include target dates 
that move frequently with no indication of original dates or reasons 
for delay. They do not show the multiple actions required by some 
recommendations. They do not identify incremental tasks required to 
carry out accepted recommendations.

Our upcoming report contains an alternative reporting framework, 
and we hope it will be helpful in carrying out this part of the bill and 
any guidance the Congress may wish to include in legislative history.

This report, by the way, that we are working on we hope to have 
before you by the end of this month.

Third, section 6(b) of the bill establishes a role for GSA in the central 
management system ultimately to be adopted. In  view* of GSA’s past 
track record, coupled with the probable objection of the Defense 
Department to GSA’s monitoring DOD procurement activity, you 
may wish to illustrate in legislative history the kind of role GSA might 
be expected to play in the central management system.

Finally, the bill has a life of only 3 years within which, as we said 
earlier, a tremendous job has to be done. We would encourage extend­
ing OFPP for 5 years, with an annual progress report on which hearings 
might be held. This longer period of authorization could be especially 
important to attract and retain a higher caliber staff.

In addition, once OFPP completes its policy development role as 
envisioned in this bill, it is important that Congress respond to O FPP’s 
proposals—the procurement system, the new legislation, and the 
management system—in a timely manner.

This concludes our prepared statement. W ith your concurrence, I 
think the attachm ent might be useful to have inserted in the record 
as a part of my statement.

Mr. Brooks. W ithout objection, it will be inserted in the record.
[The material follows:]
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BLUEPRINT FOR ACTION

As may be gathered from the foregoing dis­
cussion, Government procurement is more than 
a purchasing function. It is affected by a wide «■
range of Government needs influenced by nu­
merous social, political, and economic activi­
ties—all of which act and react on each other. ,
The Commission tried to identify the principal 
problem areas and the concerns of Congress, 
the public, and the procurement community it­
self. We outline now the direction of our pro­
posals for improving the process in accordance 
with the mandate of Congress.
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Policy Goals
The law establishing this Commission de­

clares it “to be the policy of Congress to pro­
mote economy, efficiency, and effectiveness” in 
the procurement of goods and services by the 
executive branch.’ The methods for achieving 
this policy are spelled out in the law. Essen­
tially, the law calls for (1 ) the reevaluation 
and improvement of policies for the Govern­
ment to acquire goods and services in a timely, 
economical, and competitive manner; (2 ) an 
improvement in procurement organization and 
personnel; (3 ) the correction of duplication or 
gaps in laws, regulations, and directives;,(4) 
uniformity and simplicity when appropriate; 
(5 ) fair dealing; and (6) overall coordination 
of Federal procurement programs.

Recommendations are contained throughout 
the four volumes of our report. Clearly, not all 
are of equal importance or of similar impact. 
Some call for a fundamental recasting of the 
procurement process; others for alleviating 
ills that have plagued Government and indus­
try. Taken together, the major recommenda­
tions will achieve the policy goals set forth in 
the congressional mandate establishing the 
Commission.

An Integrated System 
with Central Leadership

An important objective of our recommenda­
tions is to ensure that the system fully war­
rants the public trust. The recommendations 
propose an integrated system for effective 
management, control, and operation of the 
Federal procurement process. The focus of 
this system is the proposed Office of Federal 
Procurement Policy that, if established, will 
provide leadership in the determination of 
Government-wide procurement policies.

The system we advocate will enable the exec­
utive branch to ensure that procurement op­
erations are businesslike and orderly and that 
goods and services are efficiently acquired. To 
carry out this responsibility, Federal purchas­
ing agencies must be provided with necessary 
instructions and resources. Another essential

• fa.  m c . J, Public L .W  *1-1M (A p p a r fb  A).

ingredient is timely information on how well 
procurement needs are being met, so that de­
ficiencies and resources may be adjusted at the 
appropriate management level. Our system sat­
isfies these criteria and represents the net 
result of our study. The ten elements of our sys­
tem are:

• The creation of an Office of Federal Pro­
curement Policy in the executive branch to 
assure fulfillment of Government-wide stat­
utory and executive branch requirements in 
performing procurement responsibilities.

• An integrated statutory base for procure­
ment, implemented by a Government-wide 
regulatory system, to establish sound poli­
cies and simplified agency procedures to di­
rect and control the procurement process.
• Latitude for Federal agencies to carry out 
their responsibilities within the framework 
of Government-wide statutes, policies, and 
controls.

• Availability of funds in time to permit im­
proved planning and continuity of needed 
Federal and contractor operations.

• Government-wide recruitment, training, 
education, and career development programs 
to assure professionalism in procurement op­
erations and the availability of competent, 
trained personnel.

• Carefuljy planned agency organizations, 
staffed with qualified people and delegated 
adequate authority to carry out their respon­
sibilities.

• A coordinated Government-wide contract 
administration and audit system. The objec­
tive is to avoid duplication and deal uni­
formly, when practical, with the private 
sector in the administration of contracts at 
supplier locations.

• Legal and administrative remedies to pro­
vide fair treatment of all parties involved 
in the procurement process.

• An adequate management reporting sys­
tem to reflect current progress and status so 
that necessary changes and improvements 
can be made when the need appears.

• A continuing Government-wide program 
to develop better statistical information and 
improved means of procuring goods and 
services.
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The Role of Leadership

As we have examined the management of 
the procurement process, we have been repeat­
edly drawn to the conclusion that a process of 
such central importance demands continuing, 
thoughtful attention by the leaders in Gov­
ernment. No capable executive in the private 
sector or in the Government can afford to 
ignore the significance of his purchasing opera­
tion when organizational success depends 
largely on effective contracting. This is partic­
ularly true of the Government’s purchasing 
function because of the broad social, political, 
and economic implications of Government 
spending.

All too often w’e see the ill effects of the lack 
of an executive branch mechanism that can 
focus Government-wide attention on the im­
pact of procurement on costs and efficiency. 
For example, attempts to achieve uniformity 
in interagency policy often go unheeded and 
become compounded by management-level ne­
glect or by isolated congressional actions. Simi­
larly, our studies show that social and economic 
goals attached to the procurement process in­
volve needlessly cumbersome administrative 
procedures. Controversies over how best to pro­
ceed are often relegated to low-level inter­
agency haggling rather than being dealt with 

expeditiously by top management.
The improvements we recommend in organi­

zation, personnel capabilities, policies, and 
procedures, together with the other elements 
of the integrated system just described, would 

considerably improve the procurement proc­
ess—but more is needed. Without strong

leadership, understanding, and effort by top 
management in both the legislative and execu­
tive branches, the procurement process will 
not be a strong mechanism for accomplishing 
national goals.

A Concluding Thought
The complexity of procurement is such that 

mistakes will be made even by people dedi­
cated to doing a quality job. The important 
thing is to learn from the mistakes and con­
tinually improve the process. There are no 
universal answers to the myriad operating 
problems of Government procurement and the 
many goals it supports. However, if the rec­
ommendations advanced in this report receive 
effective and timely implementation, measura­
ble improvement should result in the short 
term and even greater Improvements should 

result over the long term.
The Commission has not attempted to make 

an estimate of the savings which could be 
achieved through the adoption of its recom­
mendations. Indeed, it would have been im­
possible since many of them are in the nature 
of policy changes for which estimates could not 
be made with any degree of precision. At the 
same time, the Commission is certain that 
substantial savings can be made and has so 
indicated at many points in its report. For 
example, one, recommendation alone—increas­
ing from $2,500 to $10,000 the limit on exemp­
tions from using advertised procurement 
procedures for small purchases—would save 
approximately $100 million.
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Mr. B rooks. Thank you very much, General. We appreciate very 
much your careful analysis of this legislation and your thoughtful 
suggestions. We will take them under advisement. I am sure they will 
be helpful to us as we try  to reach a decision on this bill.

I do want to point out that the upcoming report tha t you hope to 
have in in a month might not be as much help to us as it could other­
wise be if we could get it very shortly. If it is not ready now, I would 
hope tha t maybe our staff could informally discuss with your staff the 
preliminary recommendations before you finalize it. We are under a 
time pressure.

Mr. Staats. I believe arrangements have been made, Mr. Chairman, 
to do exactly that.

Mr. Brooks. Then you could finalize your report. But, if you have 
any really good ideas in it that we might find useful, you ought to 
pass them on to us now.

Mr. Staats. I fully agree.
Mr. Brooks. At the request of this committee, the GAO has been 

reviewing the executive branch implementation of the recommenda­
tions of the Commission on Government Procurement. Would you give 
us a brief assessment of O FPP’s performance in that area?

Mr. Staats. I suppose we would have to say it is kind of a mixed 
bag, Mr. Chairman. There has been some useful work done. A lot of 
groundwork has been established. But, overall, we feel there is a lot 
to be done here.

Mr. Sheley and Mr. Hall here have been working particularly on 
the report tha t I mentioned. I think it would be helpful to have their 
response on this as well.

Mr. Brooks. Mr. Sheley?
Mr. Sheley. One of the things, Mr. Chairman, we have noticed is 

the somewhat uncertain future that has clouded the issue of how far 
they can go. But there have also been some activities where OFPP 
has gone outside the realm of what we consider to be their regular 
charter. I think this has diluted and diverted them from their principal 
purpose. I am speaking principally of their efforts in the anti-inflation 
area, their argument with the Labor Department over the Service 
Contract Act and the Davis-Bacon Act. I t  has consumed a lot of 
energy.

Those two things, I think, are areas that they did get into that we 
felt did divert and dilute their activities. We are not pleased with the 
progress, let us say, in some of the areas, particularly implementation 
of the Commission recommendations. We will be commenting on that 
in our report.

Mr. Staats. I  think there has been some uncertainty internally, 
Mr. Chairman, growing out of, in part, an earlier proposal which I 
believe has now been abandoned by the President’s reorganization 
project, which would have modified the O FPP’s structure. I believe 
tha t is now behind us.

I think the point that Mr. Sheley refers to with respect to getting 
into areas which were not contemplated by the Commission—were 
dealt with pretty directly in a recent opinion of the Attorney General 
to the President. The issue was raised as to the extent to which OFPP 
had authority to deal with problems like the Davis-Bacon Act and the 
Service Contract Act.
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The Attorney General ruled that they did not have that authority.
In  rendering this opinion, the Attorney General quoted at length on 
my testimony before the Congress which established the OFPP. I t  
was my interpretation—which I think was clearly documented—th a t 
the Commission did not intend that the OFPP have that kind of 
directive powers where other statutes govern. That m atter now, I 
believe, has been resolved and resolved in a way which I believe is „
strictly and fully in accord with the Procurement Commission’s views.

Mr. B rooks. They do not seem to have been too fast in really 
accomplishing their purposes. To what would you attribute their kind 
of lethargy over there and lack of direction that seems to be evident? »

Mr. H all. I wrould be glad to add some more material to what Mr.
Staats and Mr. Sheley have said. The reasons for slow progress fall 
into two categories, legitimate reasons, and others that are not.

In  the legitimate category, you have the complexity of some of the 
issues. You also have the difficulty in orchestrating Government-wide 
change—no easy task. And then, some of the recommendations require 
multiple actions. OFPP to come to Congress for legislation. There has 
to be regulation. Then there has to be reorientation of the people.

On the other side of the coin, quite a few of the recommendations 
have taken on a low priority for the reasons that Mr. Staats and Mr.
Sheley mentioned: the diversion to other tasks.

Then there has been the absence of a legislative program. However, 
your bill would correct that. There needs to be legislative leadership.

Then OFPP has been in somewhat of a reactive mode. There has 
been a tendency not to resolve tough issues, to come over here and 
sit down with you face to face and deal with some matters that require 
good communication and good resolution between the two branches.
You might say there is some fear, maybe, here of reprisal perhaps in 
taking on some tough issues with Congress.

I think that pretty well covers it, except for the visibility problem 
that Mr. Staats mentioned in reporting. There has been low visibility 
and low accountability. You cannot tell much from their reporting 
to the Congress and to themselves. Their own Administrator has not 
had good reporting. Therefore, we have had not enough visibility on 
the progress.

Mr. Brooks. Would you say in your assessment of the problems 
associated with their procurement reform program that the major 
deficiencies would be in the area of failure to develop needed legisla­
tion and failure to establish proper priority and failure to assume the 
kind of leadership that they should have and a failure to maintain 
accountability?

Mr. H all. Yes, sir.
Mr. B rooks. Plus the ones you just mentioned.
Mr. H all. Yes, sir. I said those things in somewhat different terms.
Mr. B rooks. I  want to assure you that, if this project is continued, 

they are going to be a little more visible; and I am going to try  to 
make them a little more accountable.

Mr. Staats. Mr. Chairman, I think it should be pointed out here 
that there have really been more initiatives in the Congress on carry­
ing out some of the legislative changes contemplated by the Com­
mission than there has been from the executive branch. The Contract 
Disputes Act, for example, which is now on the statute books, was 
not proposed by OFPP; that originated here in the Congress.
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We feel your idea of requiring them to submit a legislative program— 
there are many of the recommendations of the Procurement Commis­
sion that cannot be acted upon except by changes in the legislation. 
There are a number of them: patent policy, independent research and 
development, et cetera. There are a whole host of recommendations 
of that type.

Mr. Brooks. General, do you think it is possible to develop a 
truly simplified uniform procurement regulatory system without sub­
stantial changes to existing statutes?

Mr. Staats. No, you cannot. I think the Commission understood 
that point, too.

Mr. Brooks. D o you mean that the O FPP’s current effort to develop 
a Federal acquisition regulation—which is supposed to be ready 
fairly shortly—will not meet the requirements for a uniform procure­
ment system?

Mr. Staats. Well, it goes part way. But you cannot, through a 
single Federal acquisition regulation, cover all the points in the 
Commission’s report. Obviously, they will have to come to Congress 
for authority. But it is a move in the right direction. We applaud 
that. But you cannot do the whole thing through a Federal acquisition 
regulation.

Mr. Brooks. In your opinion, why have the O FPP’s resources 
and attention been diverted from its primary mission, as you pointed 
out earlier, especially in those areas where it has questionable author­
ity to act? W hy did that happen? W hat do you think about it?

Mr. Staats. I can only make some assumptions here because, 
obviously, I  would not be privy to all the facts. I suspect that there 
were pressure in connection with the anti-inflation program for them 
to become involved. I t  would be very understandable that that 
would happen.

We rendered a legal opinion at the time that they were involved 
in this saying that, in our opinion, they did not have legal authority 
to debar procurement from contractors who did not adhere to the 
price-wage guidelines. But, nevertheless, they proceeded with that 
effort. They have also been working with State and local governments 
on the anti-inflation program.

But I am not sure that I would have all the facts to answer your 
question beyond that.

Mr. Brooks. The Procurement Commission said tha t the Federal 
policy and the Government’s reliance on the private sector should be 
set by Congress. But the OFPP decided that no legislation was neces­
sary, and they went on and issued tha t A76 policy.

W hat is your view of O FPP’s action in this matter? Do you support 
the Commission’s recommendation that this policy should be legisla­
tively mandated?

Mr. Staats. We fully support what was in the Commission report; 
namely, tha t this should be a m atter for legislative decision. Antic­
ipating that OFPP might come to Congress with recommended legis­
lation, we undertook a review in GAO. We have now issued a report.

I  guess our disagreement essentially is on two points. One is, we felt 
th a t it should be a statutory matter.
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The other is, with respect to the cost comparisons, they use what 
is called a fully allocated cost. We, in line with the Procurement Com­
mission’s recommendations, use an incremental approach unless the 
new start—as it is called—involved a very major change in the 
program.

This can make a substantial difference, but it is precisely the kind 
of an issue that I think Congress should pass on rather than OFPP 
assuming what they call now a national policy. I do not know how you 
can have a national policy where the Congress does not have a part to 
play in it.

Mr. B rooks. Public participation and congressional review are two 
of the basic tenets of O FPP’s enacting legislation. The legislative his­
tory indicates that Congress sought to rely primarily on these mech­
anisms to provide effective control of their broad authorities. Do 
you feel that those controls have worked?

Mr. Staats. I  guess an answer has to be somewhat yes and no.
The participation has been in the form of the Federal Register 

publication.
I t  was our view—and I believe this is in line with the Commission’s 

report—that participation has to take place in a variety of different 
ways. There needs to be strong interface with the private section here. 
I do not believe it can be done entirely through publication in the 
Federal Register.

In  general—and I believe our report will support this—we feel 
that there has not been adequate public participation in the process.

Mr. B rooks. There are times when Congress does not wait for 
reports from the executive branch to act on correcting deficiencies in 
agency programs. Such was the case when the conference report cover­
ing O FPP’s fiscal year 1979 budget directive tha t the Federal Acquisi­
tion Institute, created by OFPP under the management of DOD, be 
moved from the Defense Departm ent back to the OMB. The basis 
of this direction was the belief, the conviction, tha t the location of the 
Institute in the DOD had greatly reduced its effectiveness as a 
Government-wide institution.

As you know, General, this congressional directive is being ignored 
by the executive agencies. The Defense Department continues to be 
the Federal Acquisition Institutes’ executive agent.

W hat is your assessment of the effectiveness of this Institute in 
terms of its primary functions of procurement, research, and education?

Mr. Staats. I  think that Congressman Horton would support me 
in the view of the Commission. We had very extensive discussions on 
the need for a strong training program. One of the ways that you get 
better performance, lower cost in the goods and materials, and systems 
that the Government procures is by having better trained people. 
There is a lot that can be learned from the private sector on how to 
buy and how to manage materials and equipment purchased.

We have been disappointed with what we consider to be a fairly 
low priority which has been established for the Federal Acquisition 
Institute. I t  is located down at Cameron Station, which is not a very 
good location. I t  is unclear as to whether it is going to have funds 
from year to year.

I t  is very difficult to recruit good staff. The tendency has been to 
bring staff in almost entirely out of the Defense Department.
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We would like to see its status elevated. We would like to see it much 
more involved with the educational community. There have been some 
recent efforts along those lines. I do not want to be completely nega­
tive. But, thus far, it has had a too low priority.

Perhaps one thing that could be done would be to—instead of having 
the Defense Department as the executive agent, it might be done in 
conjunction with an educational institution that has a strong back­
ground in the field of public management and business management. 
T hat is a possibility that might have some promise.

I t  needs to be given a Government-wide status rather than, appar­
ently, a status which is more identified with the Defense Department.

Mr. Brooks. Counsel points out, as you may have noted in the 
bill on page 9, that it directs that one-third of the funds would go to 
the Federal Acquisition Institute. I t  would give them an assurance 
of a piece of the pie.

Mr. Staats. I should have mentioned that. We do support that.
Mr. B rooks. I hope we do not give it all to the Defense Depart­

ment. They have $130 billion, and they are good at spending money. 
But, at saving money, they don’t  know the word. If they are in charge 
of saving money, we are in real trouble.

No comment required on your part.
General, in your statement, you express some concern about taking 

away O FPP’s overall directive authority over procurement policies— 
although you do point out that, in section 6(h), there is a limited pro­
vision for the issuance of policy directives with the concurrence of the 
Director of the 0M B. T hat would give it more authority and more 
punch, more credibility.

Would your reservation about this provision be solved if the OFPP 
were to retain the full authority with the concurrence of the Director 
of 0M B  to issue policies in accordance with applicable laws until 
a new uniform procurement system is acted on by the Congress?

Mr. Staats. I think that would take care of our concern.
There are two points here. One is tha t it is unclear now—and I 

believe Mr. M cIntyre would support this statement—as to what his 
responsibility is vis-a-vis the head of OFPP. There is always a ques­
tion of what is a budgetary m atter and what is an overall organization 
matter. To try  to draw a line between what is the 0M B Director’s 
responsibility and a procurement area, I think, is impossible.

If I were in his position, I would certainly want to have it clear. 
I believe th a t what we are suggesting here and what you have just 
suggested would clarify it. That would be a big help.

The other point is that we would hate to see all the wheels stopped 
until you could get this report from OFPP. But we certainly would 
support the idea of limiting it to policy consistent with existing law.

Mr. Brooks. And with concurrence of the Director.
Mr. Staats. Yes. Right.
Mr. Brooks. Then you have tha t input.
Mr. Staats. Right.
Mr. Brooks. Mr. Horton?
Mr. H orton. Thank you, Mr. Chairman.
On th a t last subject, I want to indicate to the subcommittee and 

also to Mr. Staats that I tend to agree with the statement that you 
have just made. I would not want to lose all of the directive authority,
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but I think that, if it is harnessed in the manner which has been 
suggested so that you have the concurrence of the Director of OMB, 
I think that is a good solution to the problem. I certainly would agree 
with what you have said in that connection.

I am concerned, as I indicated in my opening statement, about the 
loss of the directive authority. I certainly would not want to have that 
completely washed out. So, I think that that is a good way to solve 
the problem. I think it is a constructive way. I think perhaps we 
have been deficient in not having that type of arrangement as far 
as the Office is concerned.

I also want to indicate that, in general, I think I would agree with 
the statement that you have made. As a former member of the 
Procurement Commission, I think that what you have said has been 
pretty much on target with what the Commission recommended 
and what was intended as far as this Office was concerned.

I also think it is important to underscore that what we have here is 
a legislative oversight situation brought on by, in a sense, a sunset 
provision which many people in the Congress are now talking about. 
This is a good illustration of what can be done and why it is important 
to have this type of review.

I think that what we are seeing here today is a result of the need 
for continuing authorization— a review of what has been accomplished 
as far as this Office is concerned and a reevaluation of where we are 
and where we are going to go as far as this Office is concerned.

I think that that is a reason for me to ask this question so that we 
put it in proper perspective. What is your understanding, as a former 
member of the Commission and also as the Comptroller General and 
one who has followed the work of this Office, and what is your opinion 
as to what the overall mission of the Office is or should be?

Mr. Staats. I believe that the overall role and responsibility of the 
Office should be to provide a point of leadership in the executive branch 
and of policy formulation within existing law in an effort to try to get 
greater consistency and commonality in the policies, procedures, forms, 
and reduction of paperwork— all the things that go along with the 
procurement process.

I think furthermore, it should take the leadership in formulating 
executive branch decisions on proposed legislation in the procurement 
field. There has been an absence of a place in the executive branch 
that could look at procurement as a whole.

We have tended to have two different statutory bases for procure­
ment. One is the Administrative Services Property Act of 1949, and 
the other is the Armed Services Procurement Act— with amendments 
to both of those statutes. What we need is at least an understanding of, 
if there are to be differences, why those differences exist; otherwise, 
they should be the same.

That seems to me-----
Mr. H orton. If I may interrupt your testimony. That was a very 

important consideration, as I recall, as far as the Procurement Com­
mission was concerned. That matter of reconciling those statutes, as 
far as I know, has not been accomplished to this day. Is that correct?

Mr. Staats. I agree with you; we in the Commission felt that that 
should be one of the major objectives. We also recognize that you had 
a lot of history to overcome here. There have been strongly held views 
as to where the jurisdiction should rest within the Congress itself.
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But that does not excuse the executive branch from not taking the 
initiatives and making the effort to try to come forward with the 
common statute.

In many ways, this is probably the number one priority from the 
legislative program standpoint.

Mr. H orton. The reason I asked that question—and I think it is 
important to put it in proper perspective—relates to the opinion of 
the Attorney General.

Mr. Chairman, I would like to ask unanimous consent that we put in 
the record at this point the opinion of the Attorney General with 
respect to the matter that was referred to earlier by Mr. Staats in 
connection with the actions of the Administrator.

Mr. Staats. I would support that because it bears directly on the 
question the chairman raised with respect to the policy.

Mr. Brooks. Without objection, it will be inserted m the record.
[The material follows:]

T he White House, 
Washington, D.C., March 19, 1979.

Hon. J ack Brooks,
Chairman, Committee on Government Operations,
House of Representatives, Washington, D.C.

Dear Mr. Chairman: Your committee has expressed interest in the question 
whether the Department of Labor or the Office of Federal Procurement Policy 
has ultimate statutory authority to determine questions of coverage under the 
Davis-Bacon Act, the Walsh-Healy Act, the Service Contract Act and related 
statutes and orders. As you know, last October we requested the Attorney General’s 
legal opinion on this issue.

On March 9 the Attorney General concluded that the authority in question 
resides with the Department of Labor. Enclosed is a copy of the Attorney Gen­
eral’s opinion.

As you may know, OFPP and Labor have been working jointly to address issues 
related to administration of these laws. The goal is to insure that their adminis­
tration does not fuel inflation. This cooperative process is in no way affected by 
the Attorney General’s opinion.

If I can provide further information on this matter, please call me.
Sincerely,

Robert J. Lipshutz, 
Counsel to the President.

Office of the Attorney General,
Washington, D.C., March 9, 1979.

The President,
The White House.

Dear Mr. President: I have the honor to comply with your request of Octo­
ber 30, 1978 for my opinion on the following question:

Does the Office of Federal Procurement Policy have the final statutory 
authority within the Executive Branch on the question of whether the 
Service Contract Act, the Walsh-Healey Act, or the Davis-Bacon Act where 
relevant, apply to particular classes of Federal contracts? For example, 
would the Secretary of Defense in the procurement of engine overhaul con­
tracts be required to follow the direction of the Administrator of Federal 
Procurement Policy that such contracts be awarded pursuant to the Walsh- 
Healey Act notwithstanding the interpretation of the Secretary of Labor 
that such contracts are subject to the Service Contract Act?

I have concluded that the powers of the Administrator of OFPP were not intended 
by Congress to extend to the construction of the substantive provisions, includine 
questions of coverage, of the three statutes to which you refer.1

1 My opinion was not requested on the underlying question whether the Walsh-Healey or Service Contrac t 
Act applies to the engine overhaul contracts, and this opinion accordingly expresses no view of that issu<*

U 7-551 0 - 7 9 - 3
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Your request has arisen from a conflict between the Department of Labor and 
the Department of the Air Force, regarding the proper interpretation of the 
Walsh-Healey Act, 41 U.S.C. § 35 e'. seq., and the Service Contract Act, 41 U.S.C. 
§ 351 et seq. The underlying facts I understand to be as follows. The Air Force 
uses private contractors to overhaul and rebuild used jet engines. Either the 
Walsh-Healey Act or the Service Contract Act governs the terms of these con­
tracts relating to the compensation of the contractors’ employees. Both statutes 
would require the contract to stipulate a minimum wage level. However, the 
Service Contract Act would require the contractor to pay substantially higher 
wages and would correspondingly increase the cost of the contracts to the 
Government.2

The Air Force has contended that the engine overhaul contracts are subject to 
the Walsh-Healey Act. The Secretary of Labor has interpreted the two statutes and 
concluded that the wages of certain employees on the contracts are to be set under 
the Service Contract Act. The Comptroller General3 and one district court4 have 
held that the Secretary’s interpretation binds the Air Force. If the Office of Federal 
Procurement Policy (hereafter “OFPP”) has authority to do so, it intends to 
supersede the ruling of the Secretary of Labor by issuing an authoritative inter­
pretation of the Walsh-Healey and Service Contract Acts that will determine which 
one governs wages under the engine overhaul contracts. The Department of Labor 
contends that OFPP lacks this authority.

As a preliminary matter, it is necessary to discuss the role of the Department of 
Labor in the implementation of the Davis-Bacon Act,5 Walsh-Healey Act,6 and 
Service Contract A ct7 (hereafter the “contract labor standards statutes”). 
Enacted between 1931 and 1965, these statutes differ in details of coverage,8 
administration, and remedy, but their purpose and basic mechanism is the same. 
Each was enacted against the background of the Comptroller General’s consistent 
rule that an executive agency may not, without statutory authority, require a 
minimum level of wages under a contract when a qualified contractor is willing to 
lower the cost to the government by paying his employees less.9

Each serves the related goals of maintaining wages at a given level and prevent­
ing the competitive aspects of government procurement from depressing them. As 
stated in the legislative history of the Walsh-Healey Act, the statutes “end the 
present paradoxical and unfair situation in which the Government, on the one 
hand, urges employers to maintain and uphold fair wage standards and, on the 
other, gives vast orders for supply and construction to the lowest bidder.” 10 They 
tend to remove the element of labor costs from the competition to be low bidder 
on a government contract.

With differences of detail, each statute uses the same mechanism.11 The Secre­
tary of Labor determines the “prevailing rate” of wages in the “locality” for

2 Briefly, the Walsh-Healey Act requires the contract to stipulate for paym ent of the “prevailing m inimum 
wage” of the industry concerned a t the place where the goods covered by  the contract are to be manufac­
tured  or furnished. 41 U.S.C. § 35(b). The Service Contract Act requires a contract provision specifying 
m inim um  wages in accord w ith “ prevailing rates in  the locality” and fringe benefits “ prevailing . . .  in 
the  locality.” 41 U.S.C. § 351 (a) (1)—(2). Prevailing wages are determined by  the  Secretary of Labor under 
both statutes. Except for the bituminous coal industry, however, the Labor D epartm ent has not made a 
m inim um  wage determination under the Walsh-Healey Act since the decision in  Wirtz v. Baldor Electric Co., 
337 F.2d 518 (D.C. Cir. 1964), held tha t it would have to disclose the raw statistical data  on which it relied. 
See also 41 U.S.C. § 43a. At present, the Walsh-Healey m inim um  wage is $2.30 per hour, the statutory 
m inim um . 41 C F R  § 50-202.2. In  contrast, wages and fringe benefits under the Service Contract Act are 
determined for different classes of employees in the light of actual practice, including collective bargaining 
agreements. See 29 C F R  § 4.164. Successor service contractors are bound by the minimum wages and bene­
fits in  collective bargaining agreements of their predecessors. 29 C F R  § 4.1c.

3 See 53 Comp. Gen. 412 (1973); B. B. Saxon Co., Inc., No. B-190505 (June 1, 1978) (unpublished decision).
< Curtiss-Wright Corp. v. McLucas, 381 F. Supp. 657,663-86 (D. N .J. 1974); Curtiss-Wright Corp. v. McLucas

364 F. Supp. 750, 769-72 (D. N .J. 1974).
5 46 Stat. 1494, as amended, 40 U.S.C. § 276 et seq.
6 49 Stat. 2036, as amended, 41 U.S.C. § 35 et seq.
7 79 Stat. 1034, 41 U.S.C. § 351 et seq.
8 The Davis-Bacon Act applies to “ laborers and mechanics” employed on the construction, alteration, or 

repair of public buildings or works of the United States or District of Columbia. 40 U.S.C. § 276a. The Walsh- 
Healey Act applies to “persons employed by  the contractor” in manufacturing or furnishing the “ materials, 
supplies, or equipment” to be provided under a contract with the United States or the D istrict of Columbia.
41 U.S.C. §35(a)-(b). The Service Contract Act applies to “service employees” under any contract “ th e  
principal purpose of which is to furnish services” to the United States or D istrict of Columbia, 41 U .S.C . 
§ 351(a), b u t excludes work regulated by  the Davis-Bacon or Walsh-Healey Acts. 41 U.S.C. § 356(l)-(2).

9 See generally 10 Comp. Gen. 294, 300-01 (1931); 15 Comp. Gen. 2, 4 (1935); 18 Comp. Gen. 285,195 (1938);
42 C-imD. Gen. 1. 2-5 (1962); 50 Comp. Gen. 592, 598-5C0 (1971).

10 8. Rept. 1157, 74th Cong.. 1st Sess., a t 2. Similar explanations appear in  H. Rept. 1162, 71st Cong., 2nd 
Sess., a t 2 (Davis-Bacon A ct) and H .R . Rept. 948, 89th Cong., 1st Sess., a t 2-3 (Service Contract Act).

11 The differences between the  Walsh-Healey and Service Contract Act, as they affect the dispute under­
lying this opinion, are discussed a t note 2, supra.
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employees covered by the statute, and the contract must contain a provision 
requiring that those employees will be paid at least that rate.12 All of the contract 
labor standards statutes give the Secretary power to interpret them through 
regulations.13 Before the enactment of Pub. L. 93-400, it was well settled that the 
Secretary had authority under the contract labor standards statutes to interpret 
their substantive provisions, including those dealing with coverage, and the courts 
and Comptroller General deferred to any interpretation not clearly contrary to 
law. 14

Once the Secretary of Labor has made a wage determination, the contracting 
agency is responsible for notifying bidders of the wages that must be paid and for 
incorporating the wage determination into the contract.15 In addition, the con­
tracting agencies are given the power to enforce the statutes both by withholding- 
payments from contractors equivalent to underpayment of wages 16 and by termi­
nating the contract in the case of a violation.17 Reorganization Plan No. 14 of 
1950 gave the Secretary the power to coordinate the administration of the contract 
labor standards statutes by the contracting agencies and to prescribe “appropri­
ate standards, regulations, and procedures” for their enforcement.18 Under this 
authority, the Secretary has promulgated regulations governing the form of con­
tract stipulations required by the contract labor standards statutes; 19 detailing 
the reporting and auditing requirements of the contracting agencies,20 and alio 
eating the handling of complaints between the Labor Department and the 
contracting agency.21

The regulations of the procurement agencies themselves govern the withholding 
of payments and the termination of contracts.22

In 1974 Pub. L. 93-400 established OFPP “to provide overall direction of 
procurement policies, regulations, procedures, and forms for executive agencies 
in accordance with applicable laws.” 23 To achieve this purpose, 41 U.S.C. § 405(a) 
authorizes the Administrator of OFPP to :

. . . provide overall direction of procurement policy. To the extent he considers 
appropriate, and with due regard to the program activities of the executive 
agencies, he shall prescribe policies, regulations, procedures, and forms, which 
shall be in accordance with applicable laws and shall be followed by executive 
agencies (1) in the procurement of—(A) property other than real property 
in being; (B) services, including research and development; and (C) construc­
tion, alteration, repair, or maintenance of real property; . . .

The authority of an executive agency under any other law to prescribe “policies, 
regulations, procedures, and forms of procurement” is expressly made subordinate 
OFPP’s authority under this section by 41 U.S.C. § 408. As a general matter, it 
was the intent of Congress to confer upon OFPP the central responsibility for 
procurement policy and for developing regulations within the Executive branch, 
able to act with the force of law, but subject to existing statutory procurement 
policies.24

12 40 U.S.C. § 276a; 41 U.S.C. § 35(b); 41 U.S.C. § 351(a).
>’ 40 U.S.C. § 276c; 41 U.S.C. § 38; 41 U.S.C. § 353(a).
11 See Endicott Johnson Corp. v. Perkins, 317 U.S. 501, 507-09 (1943); Nello L. Teer Co. v. United States, 

348 F.2d 533, 539-40 (Ct. Cl. 1965); Curtiss-Wright Corp. v. McLucas, 364 F. Supp. 750, 762 (D.N.J. 1973). 
53 Comp. Gen. 647, 649-51 (1974); 53 Comp. Gen. 370. 376 (1973).

i» 40 U.S.C. § 276a; 41 U.S.C. 35; 41 U .^C . § 351(a).
”  40 U.S.C. § 276a; 41 U.S.C. § 36; 41 U.S.C. § 352(a). Withheld sums are deposited in a special account 

and paid to employees on order of the Secretary of Labor.
I’ 40 U.S.C. § 276a-l; 41 U.S.C. § 36; 41 U.S.C. § 352(c). 
is 15 F.R. 3176, 64 Stat. 1267.
i’ 29 CFR §§ 4.6-7; 29 CFR § 5.5; 41 CFR § 50.201.1.
20 29 CFR §§ 3.3-4; 29 CFR § 5.6.
21 29 CFR § 4.187; 29 CFR  §§ 5.6-5.7; 41 CFR § 50-201.1201.
22 See Armed Services Procurement Regulations (ASPR) Iflf 12-1005.9, 18-704.13; 41 CFR §§ 1-12.907 

I would note that these regulations are by no means uniform. For example, the ASPRs for the Service 
Contract Act authorize withholding only when requested by the Labor Department, while the Federal 
Procurement Regulations (FPRs) for the Service Contract Act and both sets for the Davis-Bacon Act 
permit withholding on the agency’s initiative. Compare ASPR V 12-1005.9(a) with ASPR H 18-704.13(a); 
41 CFR §§ 1-12.907(a); 1-18.705-9. The ASPRs also prescribe audit procedure under the Davis-Bacon Act 
in great detail which has no counterpart in the FPRs. ASPR HIT 18-704.8-704.12. Finally, the ASPRs and 
FPRs apply the disputes clause of the contract to Davis-Bacon Act disagreements with the contract in 
different ways. Compare ASPR U18-706 with 41 CFR §1-18.706. Neither uses it where the Service Contract 
Act is involved.

23 The Administrator may only make general determinations and cannot decide “specific actions in the 
award cr administration of procurement contracts.” 41 U.S.C. § 405(f)(2). In addition, the procurement 
policies and regulations of the other executive agencies remain in force until he has acted. 41 U.S.C. § 409. 
Thus, the Administrator’s role is prospective; he cannot act as an administrative court of appeal from 
procurement actions already taken. See generally H.R. Rept. 93-1176, 93rd Cong., 2nd Sess., at 10-11.

2* See generally S. Rept. 93-892, 93rd Cong., 2nd Sess., at 17, 18; H.R. Rept. 93-1176, 93rd Cong., 2nd 
Sess., at 14.
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Thus far the Department of Labor and OFPP agree. They dispute whether 
the interpretation of the contract labor standards statutes to determine which, 
if any, applies to a particular class of contracts, is a matter of procurement policy 
within the meaning of 41 U.S.C. §§ 405(a), 408. The Department of Labor argues 
that the purpose of the contract labor standards statutes is to use the procure­
ment process in furtherance of the socio-economic goal of supporting adequate 
wages, hours, and working conditions, that the interpretation of the statutes 
in pursuit of that goal is not a procurement matter, and that OFPP’s authority 
over the labor standards statutes is therefore limited to regulating the mechanism 
by which the Department’s socio-economic decisions are implemented through 
the procurement process. OFPP contends, on the other hand, that the contract 
labor standards laws are implemented only through the procurement process, 
that their substantive provisions are congressional declarations of procurement 
policy, that interpreting these provisions significantly affects the procurement 
process, and that OFPP therefore has authority to make binding interpretations 
of the coverage of the statutes.

Pub. L. 93-400 does not define “procurement” or “procurement policy.” Its 
legislative history makes only one explicit reference to the contract labor stand­
ards laws. In discussing OFPP’s authority under 41 U.S.C. § 405(a), the Senate 
committee report states that its “cognizance of procurement policy would extend 
to the procurement aspects of regulations issued by the social and economic agencies 
such as the Small Business Administration, the Environmental Protection Agency, 
and the Department of Labor (“Davis-Bacon, Walsh-Healey, contract safety 
standards, equal employment opportunity) . . .” 23 Plainly OFPP was intended 
to have authority over some, but not all, aspects of the contract labor standards 
statutes. However, neither the Senate nor the House reports delineate the “pro­
curement aspects” of these statutes. Instead, Congress’ understanding of the 
subject is to be found in the background information that led to the passage of 
Pub. L. 93-400.

In 1969, the Commission on Government Procurement was established by 
statute to examine the entire federal procurement system and recommend meas­
ures that would increase its economy and efficiency.26 The Commission’s activities 
were to be focused on three areas: existing statutes, executive procedures, and 
procurement organization.27 Both houses of Congress took the view that the 
principal procurement statutes were the Armed Services Procurement A ct28 and 
the Federal Procurement Act,29 which govern authority to procure property and 
services and the methods used in entering and administering procurement con­
tracts.30 They considered that one of the Commission’s principal tasks would be 
to consider the possibility of attaining uniformity in the Executive branch regu­
lations and procedures implementing these two statutes.31 In contrast, Congress 
considered the contract labor standards statutes to be among the “ancillary” 
statutes which affect procurement.32 The Commission was expected to study 
legislative changes in the contract labor standards statutes “in the interest of 
minimizing differences of interpretation and of striking a proper balance among 
the statutory objectives, which seek to protect workers on the one hand, and to 
achieve efficient and economical procurement on the other.” 33

The Commission on Government Procurement submitted its final report to 
Congress in 1972.34 Its first and principal recommendation was the establishment 
of an OFPP with authority to direct procurement policy throughout the Execu­
tive branch.33 The Commission regarded OFPP as the device through which 
many, though not all, of its 149 recommendations would be implemented.36 Both 
the House and Senate legislative histories state unequivocally that the purpose 
of Pub. L. 93-400 was, with exceptions not relevant here, to create an OFPP

25 S. Eept. 92-892, 93rd Cong., 2nd Sess., a t 18. (Emphasis added.)
26 See Pub. L. 91-129, §§ 1, 5(a), 83 Stat, 269.
27 See S. Rept. 91-427, 91st Cong., 2nd Sess., a t 2.
2 8 10 U.S.C. §2301, etseq.
28 41 U.S.C. §251, etseq.
30 S. Rept. 91-427,91st Cong., 1st Sess., a t 4; H .R . Rept. 91-468, 91st Cong., 1st Sess., a t 15.
31 S. Rept. 91-427, 91st Cong., 1st Sess., a t 4-5; H .R . Rept. 91-468, 91st Cong., 1st Sess., a t 16.
32 S. Rept. 91-427, 91st Cong., 1st Sess., a t 6, 13-14; H .R . R ept. 91-468, 91st Cong., 1st Sess., a t 15.
33 H .R . Rept. 91-468, 91st Cong., 1st Sess., a t 15, 28
34 Report of The Commission on Government Procurement (1972) (hereafter “ C G P Report” ).
35 C G P Report, vol. 1, a t 9; see H .R . Rept. 93-1176, 93rd Cong., 2nd Sess., a t 4; S. Rept. 93-892, 93rd 

Cong., 2nd Sess., a t 15; “ Office of Federal Procurement Policy,” Hearings Before a Subcommittee of the 
House Committee on Government Operations, 93rd Cong., 1st Sess. (hereafter “ House Hearings” ), a t 
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39 C G P Report, vol. 1 a t 12-14; H .R . Rept. 93-1176, 93rd Cong., 2nd Sess., a t 28-28; S. Rept. 93-692, 93rd 
Cong., 2nd Sess., a t 15.



with the powers and functions recommended by the Commission.37 The Commis­sion’s views on the relation between OFPP and the contract labor standards statutes are therefore the principal indication of Congressional intent on the subject.38

The Commission was aware that numerous social and economic programs were implemented through the procurement process, including the contract labor standards statutes.39

It took the view that these programs were contrary to the general procurement policy of buying from the lowest responsible bidder, imposed substantial cost and administrative burdens on the government, and imposed serious burdens on 
contractors.40 The Commission believed that the lack of a single administrative authority above the program and procuring agencies 41 was in part the cause of these problems. It considered the interpretation of the contract wage-hour statutes, particularly the Davis-Bacon and Service Contract Acts, as one of the major socio-economic burdens on the procurement process.42

However, the Commission did not recommend that OFPP be given power to interpret the statutes governing socio-economic programs. I t  recommended instead that the Congress and the Executive branch reexamine the socio-economic 
programs applied to the procurement process and their application, that their dollar threshold be raised, and that their cost be made more visible. These 
recommendations did not name OFPP as the implementing agency, in contrast to several other Commission recommendations.43 The Commission’s comments on the contract labor standards laws are thus consistent with the legislative history of its establishing statute; they point out possible faults in the sub­
stantive aspects of these programs but consider them a matter for further Con­gressional action.

Congressional consideration of the Commission’s report supports this view of the Commission’s recommendations. I find particularly significant the testimony of Comptroller General Staats, a member of the Commission, who testified in both House and Senate hearings on OFPP’s authority over socio-economic pro­
grams implemented through procurement. Before the House subcommittee, he stated that he construed the section of the bill which became 41 U.S.C. § 408 not to affect the specific statutory authority of the Department of Labor to make 
wage determinations under the Davis-Bacon or Service Contract Acts.44 Congress­man Hollifield, Chairman of the subcommittee and Vice-chairman of the Com­mission, did not disagree.45 In the Senate hearings, Senator Roth asked the 
Comptroller General whether OFPP would have authority to determine whether procurement should be used to pursue socio-economic goals. Mr. Staats replied: 

These provisions of law today which the Commission described as having 
social objectives as well as procurement objectives are for the most part—if 
not exclusively—in the statute. I t would require a statutory action to modify them.

The Commission has debated this general subject at great length and, 
subject to correction from my colleagues or from the Chairman, who was also 
a member, it was our view, I believe, that the OFPP would not be concerned 
with these kinds of issues; that these should be matters for the Congress to 
pass upon in the form of modifications and legislation, rather than wiping the 
slate clean and delegating that kind of role to OFPP itself.

This gets back, in part, to what we were talking about a few minutes ago. 
There must be an initiative somewhere in the executive branch in a great

37 H.R. Rept. 93-1176, 93rd Cong., 2nd Sess., at 3, 4; S. Rept. 93-392, 93rd Cong., 2nd Sess., at 23.38 See, «.(?., Doherty v. United States, 404 U.S. 28, 34-36 (1971) (Douglas H. concurring); Bindczyck v. Finucane, 341 U.S. 76, 80-83 (1951). See generally 2A Sutherland, Statutory Construction § 48.11, at 212.38 See COP Report, vol. 1, at 11, 33,114-15. Among the socioeconomic goals, the Commission listed pref­erences for domestic contractors, abatement of pollution, prohibiting racial discrimination by contractors, favoring small business, maintenance of labor standards, and prevention of corruption. Id. at 114-15.« Id. at 111-12,121-22.
« Id. at 11,119.
« Id. at 33, 116-17, 120.
43 Id. at 118-22 (Recommendations 43-45). The Commission’s Recommendation 10 was that O FPP develop, as far as feasible, a uniform system of procurement regulations. The disucssion of that recommenda­tion, however, considers regulations implementing the contract labor standards law to be “collateral” rather than “procurement” regulations. Id. at 31-33. Procurement regulations are limited, in the Com­mission’s view, to the Armed Forces Procurement Regulations, the Federal Procurement Regulations, and their equivalents in several semi-autonomous procuring agencies.44 House Hearings, supra, n. 35, at 366.
43 House Hearings, supra, n. 35, at 355. In subsequent written questions, the subcommittee suggested that additional language “may be necessary” to clearly incorporate the Comptroller General’s construction and asked him to submit a proposed modification. Although the Comptroller General did so, the subcom­mittee took no further action. Id. at 364.



many of these cases before Congress itself can act objectively. The social objectives are written through a great many statutes. The list is very long. But the initiative could come from a central point, and a coordinated execu­
tive branch position could be developed as a way of raising the question in the Congress on both existing procurement legislation and new procurement legislation.46

Senator Chiles, Chairman of the subcommittee, former member of the Com­mission, and Senate sponsor of the OFPP legislation, ended the discussion by saying that the bill would give OFPP authority to insure that the procurement agencies pursued statutory socio-economic goals in a uniform manner but would not give it “any authority by rule or regulation-making powers to go forward on their own on social objectives.” 47 Both he and Senator Roth concurred with the Comptroller General’s view that OFPP’s only substantive role in this area was to make recommendations to Congress.48 This is the whole of congressional considera­tion of the problem.
These materials lead me to the conclusion that neither the Commission nor Congress intended to give OFPP authority to overrule the program agencies in their interpretation of the substantive aspects of statutory socio-economic pro­grams implemented through the procurement process. In creating the Commission, 

Congress intended it to recommend changes in “ancillary” statutes affecting procurement, including the contract labor standards statutes.
The Commission, however, did not consider these programs as “procurement” ; instead it viewed them as extraneous burdens on the procurement system.49 While the tone of the Commission’s report is unsympathetic to this use of procurement, it does not recommend that OFPP be empowered to lessen the burden by modify­ing the substance of the programs. Instead, it recommends further study of the 

socio-economic programs and a more realistic assessment of their cost to the government.50 The Commission also recommended that legislation to consolidate and clarify the contract wage-hour statutes be studied.61 To the extent that Congress considered the matter, the sponsors of Pub. L. 93-400, who had been members of the Commission, appear from the legislative history to have accepted the view that OFPP could not alter the substantive aspects of statutory socio­economic programs. One important substantive aspect of those programs was the Secretary of Labor’s statutory power to make the substantive determination as to which statute applied to a particular contract.
In addition, the lack of Congressional attention to OFPP power over the substance of these programs is strong evidence that Congress did not intend to give it that power. As the Commission report points out, these programs serve a broad variety of interests: labor, environment, small business, anti-discrimination, protection of domestic industry, and others. These interests have been represented by active and zealous partisans who have received the considered attention of Congress.
The contract wage-hour statutes in particular are the result of a strong legis­lative concern that the government’s general interest in efficient, economical pro­

curement will not be satisfied at the expense of contractors’ employees.52 While the Commission recommended that the substantive socioeconomic statutes be reviewed and modified, it concluded that task should be left for another day. Public Law 93-400 was not intended itself to modify these statutes, and did not 
have that effect. In the light of the legislative history of the statute establishing the Commission on Government Procurement, the conspicuous absence of Com­mission or Congressional comment on OFPP’s effect on the substantive aspects of these programs is persuasive evidence that Congress did not intend to interfere with existing agency power to make policy in these areas that would affect procure­ment. See generally NLRB  v. Robbins Tire & Rubber Co.,---- U .S.----- , 98 S. Ct.2311, 2324-25 (1978).

<• “Establishing Office of Federal Procurement Policy,” Hearings Before an Ad Hoc Subcommittee of the Senate Government Operations Committee on S. 2198 and S. 2510, 93rd Cong., 1st Sess. (hereafter “Senate Hearings” ) at 223. Senator Chiles, Chairman of the Senate subcommittee, had been a member of the Commission.
47 Senate Hearings, supra, n. 46, at 224.
48 Senate Hearings, supra, n. 46, at 224-25.
48 See CGP Report, vol. 1, at 111-18. The report refers to the Labor Department’s wage-hour regulations as “collateral” ones that “affect” procurement. Id. at 33.
“  CGP Report, Vol. 1, at 189 (Recommendations 43-45).
«' CGP Report, vol. 4, at 169, 179-84.
52 See H.R. Rept. 1162, 74th Cong., 2d Sess., at 2 (Davis-Bacon Act); S. Rept. 1157, 74th Cong., 1st Sess., at 4 (Walsh-Healey Act); H.R. Rept. 948, 89th Cong., 1st Sess., at 3 (Service Contracting Act).
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Thus, the legislative history of Public Law 93-400 recognizes a distinction 
between the “procurement aspects” of the contract labor standards statutes and 
the substantive enforcement of those statutes. OFPP was given authority to set 
policy over the procurement aspects in the interest of uniformity but it was not 
given substantive authority over the achievement of socio-economic objectives.

This division of responsibility corresponds with that originally recognized under 
the contract labor standards statutes—the Department of Labor sets the basic 
interpretation of the Acts and establishes the wage rates, and the individual con­
tracting agencies implement the Acts through the exercise of their procurement 
functions. This division of responsibility was altered somewhat by Reorganization 
Plan No. 14 of 1950 which empowered the Secretary of Labor to prescribe uniform 
implementing regulations binding on the procurement agencies. This latter func­
tion of the Secretary corresponds with the authority now conferred on OFPP in 
the interest of achieving uniformity in the implementation of the “procurement 
aspects” of the contract labor standards statutes. The quite separate responsibility 
of interpreting and enforcing the socio-economic purposes of the contact labor 
standards statutes was not conferred on OFPP.

In conclusion, the question whether a particular class of contracts is covered 
by the Walsh-Healey or Service Contract Acts is one for the decision of the 
Secretary of Labor, notwithstanding Pub. L. 93-400. In making that decision, the 
Secretary must exercise discretion within the broad limits of the language of the 
two statutes. The exercise of this power by the Secretary is subject, of course, to 
your supervision and direction as Chief Executive.

I have the honor to be 
Respectfully,

Griffin  B. B ell,
Attorney General.

Mr. Horton. I think, in connection with the understanding of 
what the mission is, it is necessary to understand that this Office was 
not set up as a major watchdog office. It is not in the context of an 
inspector general or a General Accounting Office. Perhaps you might 
comment on that.

Mr. Staats. I agree with that.
You will recall also, there was another admonition that the OFPP 

should not get itself involved in individual procurement decisions 
properly within the province of an agency under authorizations that 
agency has from Congress.

I t should not become, you might say, a way that pressure should 
be brought upon the Congress or upon executive branch agencies.

I think another way to express what we were looking for was a 
highly professional group of people who could take leadership in 
obtaining greater commonality, consistency, and in terms of resolu­
tion of differences that exist among the executive branch agencies 
and to advise the President on legislative program matters.

Mr. Horton. With regard to your testimony on the constructive 
aspects of this particular bill that we are considering, I want to indi­
cate that I tend to agree with what you said. I think that the points 
you made in that connection are well taken.

Overall, I assume that you consider this bill that we are considering 
now a step forward and, with the improvements that you have sug­
gested, it would be a bill that would tend to establish the OFPP on a 
more constructive basis and would permit the agency to carry out 
the intentions of the Procurement Commission in a better fashion 
than has been done in thepast? That is without any criticism of those 
who have operated the office in that context.

Mr. Staats. We have made several suggestions here in our state­
ment. Assuming that those were agreeable, we would support the 
legislation and would say that it would be an improvement over the 
present statute.
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Mr. H orton. I have one further question. You did raise a question 
as to the time for the extension. You suggested a 5-year period. 
Would you comment on why you feel a 5-year versus a 3-year 
period would be preferable?

Mr. Staats. The point we make here, in part, is that I think it 
would be easier to get good people to come in if there is a certainty 
with respect to a 5-year authorization on the statute.

We think the idea of sunset is good, and we have supported legisla­
tion over on the Senate side. But the Senate sunset arrangement con­
templates a reassessment of programs on a 10-year cycle. I would not 
quarrel too much as to whether 5 years or 6 years or 10 years, but it 
seems to me 3 years is a little short to give an opportunity, partic­
ularly now with a new person having to be brought into this. He will 
have to get his own bearings and decide on his own staffing and all the 
things that a new administrator has to have. I t  just seems to me that 
3 years is too short.

Mr. H orton. I thank you very much for your testimony. I think 
it has been very constructive.

Mr. B rooks. Mr. Erlenbom?
Mr. E rlenborn. Thank you, Mr. Chairman.
Mr. Staats, let me welcome you to our committee and thank you 

for your testimony.
Mr. Hall, in answer to a question as to why more was not done or 

accomplished by OFPP, used one phrase that caught my attention. 
He said “fear of reprisal.”

Mr. Staats, would passage of legislation stripping the OFPP of an 
important part of the authority that they now exercise possibly prove 
that there was a real fear of reprisal or at least give that appearance?

Mr. Staats. I do not know really whether I can answer that ques­
tion or not. I have some difficulty assessing the extent to which the 
fear of reprisal has entered into the picture. That could come back 
to a m atter of judgment on the part of individuals involved.

I would support the idea, though, of it continuing to have the 
responsibility for policy directives consistent with existing law.

Mr. E rlenborn. I am impressed with your recommendation in 
that regard. I think requiring the Director of 0M B  to participate and 
concur in these directives should allay the fears that anyone might 
have about an abuse of that authority. I would hope that the committee 
would agree.

Mr. Staats. I t  may not be so much a fear of reprisal as to lack of 
certainty as to where the Office stands. I think the suggestions which 
we made here would clarify that and make it a much better arrange­
ment.

Mr. H all. Can I clarify?
Mr. E rlenborn. Yes, please.
Mr. H all. I believe, in my discussions with OFPP officials, that 

that was more a state of mind and not a reality. A lack of communica­
tion may have contributed to it.

Mr. E rlenborn. The point I would make is, even if it were not a 
reality at the time, if we now reduce their authority, it would give 
the appearance that their fear was real. I think it might be wise if 
we did not do that and maybe give them a little bit more confidence 
that making tough decisions in an area where you have to step on 
people’s toes is not as hazardous a business as they might have thought
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in the first place; and that they do enjoy the backing of Congress in 
trying to get this job done.

Mr. Staats. As the chairman indicates, with the OMB Director 
given more responsibility—and that is what this would amount to— 
it should help. I t would give him more clout and reduce any uncer­
tainties in their minds as to where they stand on a given subject.

Mr. Erlenborn. I have watched the activities of OFPP and, as 
a matter of fact, have sought their help in some problems like red 
meat procurement by the Defense Department. I know how difficult 
it is to get people to change their old ways. Red meat procurement 
was the subject of a Defense Department study. The recommendations 
clearly came out. Years went by before they were implemented. 
They were only implemented after I went to OFPP and got their 
help. I know how difficult these things can be.

In retrospect, I think maybe the most important activity of OFPP 
relative to their current status was the intrusion into the Davis- 
Bacon area. With your opinion and the Attorney General’s opinion, 
they did not have the authority to do that. I think it is very clear 
that it was a mistake, but I think it was also a policy mistake. I 
think it may be the source of some of their current problems.

Davis-Bacon is dear to my heart; that is, the repeal of Davis- 
Bacon.

Mr. Staats. I will be glad to send you my testimony presented in 
the Senate yesterday in favor of repeal.

Mr. E rlenborn. I look forward to that. I have read your report. 
I think it is very, very good.

The response that you got to the draft report from the Labor 
Department, does that give you confidence that we have an impartial 
Government agency presiding over Davis-Bacon?

Mr. Staats. We were somewhat disappointed in the response from 
the Labor Department, which is included in our report, and also the 
general tenor of the Labor Department’s testimony presented yester­
day in the Senate as really not being accurate and responsive to the 
points we made in our report. As so frequently happens, if you don’t 
like the end result, then you criticize the way you did the job; and 
that is what they were trying to do here.

We filed a complete statement yesterday responding to all the 
points in the Labor Department’s letter. I will be glad to make that 
available to you, also.

Mr. E rlenborn. Thank you.
I think maybe the way that the Labor Department responded to 

you and the history of their enforcement of service contract and 
Davis-Bacon might have been the reason that OFPP felt that someone 
ought to step in and give some overall policy direction.

Mr. Staats. I think it is clearly one that the Congress is going to 
have to resolve. There are some 77 statutes now which have in­
corporated Davis-Bacon in one form or another. One of the more 
recent ones is in revenue sharing, which means that Davis-Bacon 
has to be observed now by any community that receives revenue 
sharing money.

Mr. E rlenborn. The tentacles of Government are long.
Mr. Staats. It is a difficult political problem; I would certainly 

share that view of the Labor Department.
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This is not the first report GAO has made. This is the ninth report 
since 1962. In all the reports that we have made, we produced the 
same result: They have not really measured the prevailing rates in 
the community in accordance with what the law requires. In  half 
the areas where they have established rates, they have not even 
made surveys.

T hat is some indication of the problems tha t we have found.
Mr. E rlenborn. Thank you very much.
Mr. B rooks. Mr. Stangeland?
Mr. Stangeland. Thank you, Mr. Chairman.
Mr. Staats, I have just a couple of observations and questions.
The kind of a person who would head up OFPP—in your estimation, 

would heHbe a long-time professional Government employee? Or we 
would be better looking to someone from the private sector in the area 
of management to come in and head up an office like this?

Mr. Staats. I would say it would be better for him to have at least 
considerable amount of Government procurement experience because 
the procurement system within Government is so greatly different 
from what it would be in General Motors or A.T. & T. I suppose a 
combination would be your ideal, if you could get a person who had 
that kind of experience in the private sector as well as in the Govern­
ment sector.

The principal thing I would emphasize is you need a person who is a 
professional and not a person who is there for political reasons. I t  is 
not an easy job. I t  is one of the most complicated jobs that you could 
possible imagine.

Mr. Stangeland. I guess the reason for my question is the question 
of whether it is 3 years or 5 years. Sometimes I think the longer the 
period of time, the longer it takes to get the job done. If you give him 
7 years, it will take up to 7 years.

I am wondering if the Federal Government can benefit from the 
approach to procurement that maybe a General Motors or an A.T. & T. 
or whatever would bring to Government procurement?

Mr. Staats. I  guess I just have to repeat that, if you could get a 
good combination of private and public experience, that would be fine. 
But this brings up a point that I would like to emphasize with respect 
to the Federal Acquisition Institute training program. There is a lot 
tha t can be learned from the private sector. Part of the training pro­
gram should be to bring in people from the private sector for lectures 
and as resource people. We can get case studies of how it is done 
outside the Government.

I think one of the things we have tried to do in GAO at all times is, 
when we get into one of these problems, we try  to go out and find out 
if we can learn anything from the private sector.

Mr. Stangeland. I have one other question for my information 
because this is new to me.

Was the Procurement Commission a multifaceted, private enter­
prise Government commission?

Mr. Staats. I t  was a Hoover-type commission. I t  had two from the 
House, two from the Senate, myself as a statutory member. The 
Chairman was from the private sector, who had been a former Assistant 
Secretary of Defense. We had people from industry on that.

Mr. Stangeland. I  think Mr. Erlenborn makes the point that 
change in attitudes is very difficult to come about within Government.
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I think maybe the private sector influence could affect some of that 
change.

Mr. Staats. I  think one of the very useful things that the Commis­
sion did was to set up a whole series of task groups made up of people 
from the private sector and the public procurement sector.

Mr. Stangeland. Does GAO look at procurement policy and make 
any recommendations of its own? I understand you were on the Com­
mission. So, I expect that you certainly had input there.

Mr. Staats. Yes; we do.
Mr. Stangeland. But, as an organization, you do make recom­

mendations on procurement policy?
Mr. Staats. Yes. Our recommendations, of course, are made to the 

Congress. We do not have any authority to direct anybody to do 
anything. If they spend money illegally, then we can take exception to 
the payment. But, beyond that, we are advisory to the Congress and, 
to some degree, to the executive branch.

Mr. Stangeland. Could you be and did you offer advisory sug­
gestions to OFPP?

Mr. Staats. Pardon?
Mr. Stangeland. Could you, or did you, or have you offered 

suggestions to OFPP? You offer your advice or suggestions to Con­
gress, but can you------

Mr. Staats. Of course, in any m atter where OFPP is involved, we 
would consult with them, just like we would consult with any agency 
before we made our recommendations. We would want the input into 
it. But we would not be guided by what they recommended necessarily.

Mr. Stangeland. Thank you, Mr. Staats.
I have no more questions, M r Chairman.
Mr. B rooks. Thank you, Mr. Stangeland.
I would ask unanimous consent to insert in the record at this point 

a statement submitted by the Computer and Business Equipment 
Manufacturers Association. The statement is signed by Vico Henriques 
president of the association, in support of the legislation. He is an old 
friend and is here today. He is as dedicated as ever.

[The material follows:]
C o m pu ter  and B u sin e s s  E q u ipm e n t

M a n u fa c t u r e r s  A sso cia tio n ,
Washington, D.C., May 2, 1979.

Hon. J ack B ro ok s ,
Chairman, Committee on Government Operations, U.S. House of Representatives, 

Rayburn House Office Building, Washington, D.C.
D ea r  M r . C h a ir m a n : I am pleased to provide you with my views on H.R.

3763. As you know, we testified earlier on a similar proposal in the Senate concern­
ing the extension of OFPP’s life and functions. The views which are incorporated 
in this letter focus primarily on the differences between your bill and that which 
was proposed in the other Chamber.

In your cover letter you commented that “OFPP has spread itself too thin.” We 
agree with this conclusion and offered these comments:

“The size of the Agency appears to be generally acceptable. Its current staffing 
level forces a discipline on the Agency which is important in issue selection so that 
the main stream of activities are channeled into those things which are of the 
greatest importance on a Government-wide basis in policy areas. There may be 
from time-to-time, temporary resource supplements for large projects, such as the 
Federal Acquisition Regulations. These should be sought and supplied by the 
Congress on the year-to-year appropriations. We do, however, have a concern 
that Congress may mandate responsibilities for issues without concomitant 
resources and we encourage your Committee, to be sensitive to the potential over­
load which could be created for OFPP, which could strain their resources and force
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a dilution in their activity level, such that it would become a bureaucratic farce.”
Thus, the amendments you propose have anticipated our concerns and appear 

to solve the problem.
I would like, now, to focus on specific provisions in your bill about which we 

have positions. To begin with specific provisions of your amendments, Paragraph 
6(d)(1) of the Act concerns recommendations of the Commission on Government 
Procurement, we have stated:

CB E M A  spoke to the subject covered by Section 6(d)(1) of the Act as amended 
as follows:

“ OFPP has been charged with the implementation and fostering of the recom­
mendations of the Commission on Government Procurement. There remain, 
unfinished, a number of recommendations which need attention. We suggest these 
recommendations be re-examined, to determine whether they should be completed; 
whether they should be updated and then completed; or whether time has passed 
by the need for the recommendation, and the recommendations simply should be 
cleared from the board. In this area, OFPP should address the problem and deal 
with each of the recommendations so as to complete any required action on the 
products of the Commission on Government Procurement.”

Regarding Section 6(d)(2) of the Act, as amended, we have noted that there 
is a need for a thorough review and revision of the policy which is the underpinning 
for a uniform set of Federal Acquisition Regulations. We are supportive of this 
amendment requiring a system, rather than a consolidation of current practices.

On the subject of public participation, called for in Section 6(d)(3), we stated:
“ A key strength of OFPP, from our perspective, has been the participation 

allowed and encouraged in the exploration and formulation of public policy. From 
the point of view of our industry, we are satisfied that the coverage of public 
participation is sufficient. Self-interest, however enlightened, by itself could be 
injurious; but OFPP has sought out and received differing points of view on all 
issues with which we are familiar, and has drawn these together in assessing the 
final direction for policy regulation. The timing of this participation also seems to 
be quite acceptable since the interests that have been identified with policy issues 
are invited into the process early enough to be effective and to encourage thought­
ful participation.”

And thus, we feel that the amendment accomplishes the objective of adequate 
public participation.

Regarding Section 6(d)(4), we concur in your objectives, but would like to 
suggest that specific language may be needed to guide OFPP in the types of 
research which we feel are currently deficient in their activity. Therefore, I offer 
the following:

“ Comment has been made concerning the lack of research and development 
on the part of OFPP. We agree that there needs to be, within the current acquisi­
tion process, adequate market research about the industries and products with 
which contracting officers are dealing. We support the recent efforts by OFPP 
directed toward requiring agencies to do a more effective job of surveying the 
various products, distribution systems, and other factors of different industries 
before determining which will be the most cost-effective acquisition technique for 
the Government on a specific class of items. In future activities, OFPP should be 
encouraged to increase their effort in market research and to utilize the results of 
this research in the drafting of policy and regulations, and in the training of 
contracting officers. We feel that this will help preclude the abuses, or perceived 
abuses, which have been so widely publicized over the last few months.

“ An area which we feel is critical to our industry and to the health of the 
country is the need for OFPP to recognize in its R&D, in its training efforts, and 
in its general management functions, the need to create incentives for the inspira­
tion and introduction of innovative new technology into Government. We hope 
that this will be an initiative which OFPP will undertake and which will separate 
itself in technique, concern and activity from many of the mature and stable 
activities and products for which OFPP is responsible. We support the efforts of 
OFPP to keep Government current and an active partner, through is acquisition 
activities, in the promotion of American industry.”

In reading Section 6(d)(6), we are encouraged by your support of the Federal 
Acquisition Institute and, as in our comments on research, we feel that specific 
direction needs to be given concerning the introduction of new technology and 
products into the Government procurement process. We offer the following 
thoughts:

“ The Federal Acquisition Institute is a much needed organization which will 
bring to bear the multitude of training activities, facilities and knowledge within
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the Federal establishment. We are concerned, however, that the concentration 
on Federal regulations and policy solely, does not prepare many of the contracting 
officers to handle procurements for which assignments are made. In short, many of 
these contracting officers are not trained in the technologies and products which 
they procure and, therefore, cannot be as effective as they ought to be in assuring 
that the overall best interests of the Government are being served when they 
conduct procurements. We hope that, in the future, OFPP can work to alleviate 
this problem.”

Finally, regarding the major change from a directive to a primarily advisory 
role, we interpret Section 6(h) of the Act to give the authority to OFPP, through 
the auspices of OMB, to ensure that the current procurement system is consistent 
with, and in support of, the uniform procurement system to be recommended by 
OFPP, until such time as the UPS is reviewed, approved, and implemented.

In general, we support H.R. 3763 and offer our cooperation and services to 
achieve the goals which you have set within these amendments. If we can be of 
further assistance in providing our views, or in working with you in support of 
the legislation, please feel free to call upon us.

Very truly yours,
V ico  E . H e n r iq u e s , P residen t.

Mr. Brooks. I would like to thank the Comptroller General, Mr- 
Sheley, and Mr. Hall for their helpful information brought to us this 
morning.

We had invited the OMB to testify, but they apparently could not 
be ready by today.

We are all aware that this legislation is subject to the May 15, 
reporting deadline of the Congressional Budget Act since it does 
authorize appropriations for fiscal year 1980. I have always made 
every effort to meet the requirements of the Budget Act. I t was 
enacted so that Congress would have an orderly timetable in which 
to consider funding legislation.

It will not work if committees ignore all the deadlines and rely on 
seeking waivers. If no bill is reported out of the Government Opera­
tions Committee by May 15, there may be no choice but to let the 
Sun set on the OFPP on September 30.

I will have to assess the desirability of seeking a budget waiver 
before determining whether to proceed with this proposal. If it is 
decided that we should proceed, I will schedule a later hearing when 
OMB is ready. We will take our chances. Or we might have an in­
formal discussion with Mr. McIntyre. I have already talked to him 
about this. He wants to talk with me. I do not think he is set in 
concrete on it. I t may be we can resolve and get his ideas informally 
and move a little faster. Otherwise, we will just have to take our 
chances on the Budget Act.

I do point out that there is substantial risk that it might not be 
possible to get this legislation to the floor.

I would hope that those people who are now involved in the OFPP 
would take some cognizance of that.

Thank you again. Without further ado, the subcommittee is 
adjourned.

[Whereupon, at 10:40 a.m., the subcommittee adjourned, to re­
convene subject to the call of the Chair.]





OFFICE OF FEDERAL PROCUREMENT POLICY ACT 
AMENDMENTS OF 1979

|  -  MONDAY, MAY 14, 1979 |

I H ouse  of R e pr e se n t a t iv e s , I
|  L eg isla tio n  and N ational S ecu rity  Subcom m ittee I
|  of t h e  C om m ittee  on G overnm ent  O pe r a t io n s , I
a Washington, D.C. I
| The subcommittee met, pursuant to notice, at 10:38 a.m., in room I
I 2203, Rayburn House Office Building, Hon. Jack Brooks (chairman I
I of the subcommittee) presiding. I
I Present: Representatives Jack Brooks, Elliott H. Levitas, Frank I
i Horton, John N. Erlenborn, and Arlan Stangeland. I
I Also present: Elmer W. Henderson, staff director; William M. I
B Jones, general counsel, full committee; Roland Jones, clerical super- I
I visor; E. Jean Grace, clerk; James Lewin, professional staff member; I
I Robert Brink, professional staff member; John M. Duncan, minority I
I staff director; and James McInerney, minority professional staff, I
I Committee on Government Operations. I
I Mr. B rooks. The subcommittee will be in order. I
I This morning we continue our hearings on H.R. 3763, to modify I
I the authority and to extend the authorization of the Office of Federal I
I Procurement Policy in the 0MB. The present authorization was for a I
I period of 5 years and expires on September 30 of this year. I
I As I pointed out in our earlier hearing, we have had serious questions I
I about the performance of the OFPP and its tendency to exceed the I
I authority granted it by the Congress. Comptroller General Staats I
I also confirmed this tendency. Accordingly, I propose in the bill that I
I the authority to issue regulations which bind the procuring agencies I
I be limited and that the OFPP devote its efforts to developing a uniform I

procurement system which it will submit to Congress for approval. I
Since our hearing, we have had a number of discussions with I

I representatives of the Office of Management and Budget, and we have I
I made some revisions which I believe will be agreeable to all affected I

parties. These revisions have also been discussed with the GAO, and I
I understand that the Comptroller General will support the new I
language. I

At this time we will hear from representatives of the 0MB. Following I
their testimony, I hope we can mark up the bill and refer it to the 
full committee to be considered at a special meeting tomorrow. As you I
are aware, the Budget Act requires all authorizations for fiscal 1980 I
to be filed by May 15, and we are making every effort to meet that I

, deadline. |
(43) I
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Our first witness is John Patrick White, who was given a recess appointment by the President on November 1, 1978, to serve as Deputy Director of the Office of Management and Budget. He was nominated by the President on January 15, 1979, and the Senate consented to the nomination on April 11, 1979.
From May 1977, Mr. White had been Assistant Secretary of Defense for Manpower, Reserve Affairs, and Logistics. From 1968 to 1977, Mr. 

White was with the Rand Corp., Santa Monica, Calif., where he served as senior vice president from 1975 to 1977. From 1964 to 1968, he was on the faculty of LeMoyne College, Syracuse, N.Y. He was on active duty in the Marine Corps from 1959 to 1961.
Mr. White was born in Syracuse, N.Y., on February 27, 1937. He received his undergraduate degree in industrial and labor relations from Cornell University in 1959, his master’s degree in economics and public administration from Syracuse University in 1964, and his doctorate in economics from Syracuse in 1969. John White lives in McLean, Va., with his wife, Elizabeth. They have four children.
This is your first visit to the committee. We are pleased to have you, and we look forward to your testimony.
I yield to Mr. Horton to welcome you.
Mr. H orton. We are very happy to have you with us. We will be glad to have your testimony.

STATEMENT OF JOHN WHITE, DEPUTY DIRECTOR, OFFICE OF
MANAGEMENT AND BUDGET, EXECUTIVE OFFICE OF THE
PRESIDENT

Mr. White. Thank you, Mr. Chairman.
Director Jim McIntyre asked me to express the views of the Office of Management and Budget regarding the need for legislation to extend the life of the Office of Federal Procurement Policy. We appreciate the opportunity that you have provided us today, Mr. Chairman, to do so.
We also appreciate your action, Mr. Chairman, in introducing legis­lation to extend the life of OFPP for an additional 3 years and direct 

the development of a uniform procurement system for the executive branch. We recognize and fully support the desirability of submitting for congressional review a proposed uniform procurement system including standard contract language, clauses, and forms. We also 
are agreeable to submitting draft legislation to establish a uniform procurement statute and to presenting to the committee a management system for implementing the uniform procurement system. We believe 
much progress has already been made toward achieving these 
objectives.

The statutory foundation for OFPP and its directive rather than advisory authority are extremely important, and OFPP has been an essential mechanism for OMB to carry out its responsibilities to the 
President for improved efficiency and economy in the management of the executive branch. The Director and I have participated directly and personally in all major OFPP programs.

This directive authority is important if our mutually desired goals are to be realized. The goals can be simply stated as: Promulgation of 
uniform, simple Government-wide regulations providing one face to 
industry—particularly small and disadvantaged firms; and improving 
efficiency, effectiveness, economy, and equity in Government 
contracting.
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By directive authority, Mr. Chairman, I do not mean authority 
to make automatic unilateral decisions, nor can the past decisions of 
OFPP be so characterized. Directive authority does not mean that 
serious consideration will not be given to all parties, including execu­
tive agencies and the private sector, in the development and coordi­
nation of responses to meet established goals. Directive authority— 
which includes consultation with the agencies involved, solicitation of 
public comments through Federal Register notices and public hear­
ings as well as formal congressional review of major policies—means 
that decisions can and will be made.

Procurement policy and regulation are highly technical and legal­
istic. A single interface with the private sector demands a single inter­
pretation and uniformity of detail of what is both desirable from a 
policy standpoint and legal from a statutory standpoint. In the ab­
sence of a single directive authority in the executive branch, the 
statutory authority for procurement regulations is vested in a number 
of agencies—each capable of applying its own legal resources to 
interpret its separate statutory authority and mission objectives.

The result would be different actions by different agencies resulting 
in different requirements being laid on contractors. Demands for 
uniformity would be opposed on the basis of justifications which the 
individual agencies would find compelling.

The procurement system is dynamic and reflects ever-changing 
interpretations of laws, court decisions, and GAO reviews; changing 
missions of agencies; changing economic conditions; changing statutes; 
and changes in business practices and incentives. All create a need 
for modifying contract forms, clauses, and regulations. It is appro­
priate for Congress to establish basic principles in statute to guide 
Government procurement.

We believe that Congress normally has found it desirable when 
legislating for uniform implementation by agencies, to provide an 
accompanying grant of directive authority to supplement, interpret, 
and otherwise administer the statute. The authority given OFPP in 
Public Law 93-400 was in keeping with this normal congressional 
concern.

Our reading of the proposed legislation, Mr. Chairman, indicates 
that the administrator’s authority to provide overall direction of 
procurement policy and to prescribe policies, regulations, procedures, 
and forms for use by all executive agencies in their procurement activi­
ties would be removed. Howrever, we believe that the legislation you 
have introduced does provide the elements of control that are essential 
for achieving the objectives which we consider paramount.

As I understand the bill, it would provide essentially as follows:
In terms of policy initiation, OFPP will continue to have authority 

and responsibility to initiate administrative policy directives in con­
formance with the policies set forth in paragraphs 1 through 6 of 
section 2 of the act, and consistent with existing law. OFPP could 
issue the administrative policy directives only with the concurrence 
of the 0MB Director.

We understand that it is intended that the administrative guidance 
to be issued by OFPP with 0MB concurrence may include the detail 
generally characteristic of the guidance prescribed in 0MB circulars.

4 7 -5 5 1  0 - 7 9 - 4
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The proposed legislation would provide OMB the authority to deny 
the effectiveness of any new or revised procurement regulation, in 
whole or in part, proposed for issuance by any Federal agency upon 
a finding that the regulation would be inconsistent with the adminis­
trative policies issued under the process described above. In practice, 
before an agency could issue a new or revised procurement regulation, 
it would be required to send the proposal for clearance to OMB. 
There would then follow a 30-day period of time for a finding and deter­
mination as to whether OMB should exercise its denial power.

Mr. Chairman, we believe the legislative proposal contains suf­
ficient control authority, to be exercised during the interim period, 
to enable OFPP and OMB to move effectively toward the stated goals 
of one face to industry and improved efficiency in Government con­
tracting. We note that under the legislation OFPP would be required 
to develop for submittal to the Congress a new, legislative-based, uni­
form procurement system under the schedule outlined. This uniform 
procurement system to be submitted to the Congress should include 
some unit or office with central authority to regulate in the procure­
ment area after the Congress has passed the new law.

Under the legislation, the policy of directive authority of OFPP 
would not impair or affect the authority contained in the Federal 
Property Act with respect to the procurement of ADP, telecommunica­
tions equipment and services, or real property. The office would, how­
ever, include these subjects in its proposal for a legislatively based 
uniform procurement system.

Mr. Chairman, that concludes my prepared remarks. I would be 
pleased to answer any questions.

Mr. B rooks. I want to thank you very much. We have a few 
questions.

In  testimony before this subcommittee, the GAO outlined several 
problems with O FPP’s procurement reform program. Among these 
were failure to develop needed legislation, failure to establish proper 
priorities, failure to assume leadership, and failure to maintain 
accountability.

Do you believe tha t H .R. 3763’s redirection of OFPP, coupled with 
OMB’s approval role, will help resolve these congressional concerns?

Mr. W hite. Yes, sir. Obviously, we have some disagreement in 
perception with GAO as to exactly how much progress has been made. 
We are going to monitor that closely under the new legislation. I 
think we will be able to do that.

Mr. Brooks. Is it possible to develop a truly simplified and uniform 
procurement system without substantial changes to existing statutes 
related to procurment?

Mr. W hite. Yes, sir, I think so. There will be some changes 
obviously, bu t they do not have to be substantial, in my view.

Mr. Brooks. But you would have to have legislation for substantial, 
major changes?

Mr. W hite. Absolutely. Yes, sir. No question.
Mr. B rooks. I understand that some OFPP officials maintain tha t 

their current effort to develop a single Federal acquisition regulation— 
FA R—will meet all the requirements for a simplified and uniform 
procurement system. Do you share this view?
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Mr. White. No, sir. I think it goes a very long way in that direction. 
But I think, in addition to that, we would need some legislative 
changes as well.

Mr. Brooks. In a recent statement before the Senate Subcom­
mittee on Federal Spending Practices and Open Government, Dr. 
Dale W. Church, Deputy Under Secretary of Defense, Research, 
and Engineering, severely criticized OFPP’s performance during its 
first 4% years of existence. One of the reasons he gave for this poor 
performance was OFPP’s inclination to involve itself in matters 
that are peripheral to the contracting process or that concern the 
daily operational affairs of the agencies.

Do you think that H.R. 3763 will correct this misdirection of 
OFPP’s resources?

Mr. White. I think that the proposed legislation is very clear in 
terms of what it wants the main focus of OFPP to be, and that will 
be important in terms of achieving that goal.

Mr. Brooks. As distinct from the OMB’s role in day-to-day opera­
tions on occasion?

Mr. White. Yes, sir.
Mr. Brooks. It does not limit OMB’s responsibility or authority 

in any way.
Mr. White. That is my understanding, Mr. Chairman.
Mr. Brooks. But they do not have that same responsibility and 

authority.
Mr. White. That is right, Mr. Chairman.
Mr. Brooks. Before you are a series of amendments to H.R. 3763 

which are the result of discussions with OMB officials. They are 
designed to resolve concerns about curtailment of OFPP’s directive 
authority during the 3-year interim period. Are these amendments 
satisfactory to you? Have you looked them over?

Mr. White. Yes; I have looked at them very carefully. They are 
satisfactory; yes, Mr. Chairman.

Mr. Brooks. If H.R. 3763 is amended to reflect these changes, 
would you fully support the bill?

Mr. White. Yes, sir. As I indicated in my statement, I think we 
can perform the objectives for OFPP under the amended legislation.

Mr. Brooks. Mr. Horton?
Mr. Horton. Thank you, Mr. Chairman.
Mr. White, you emphasized in your statement the need for directive 

authority. Do you feel that this bill provides OFPP with enough 
directive authority to meet its goal?

Mr. White. Yes, sir.
Mr. H orton. Wkat problems do you foresee in the management 

system to implement the uniform procurement system?
Mr. White. I think, clearly, this is a very complex area. There is a 

vast array of regulations that are complex and specific. You need the 
continual oversight of a central office—in this case OFPP—to do 
that. I think that will continue to be a problem. It is largely a problem 
of getting the various agencies in Government to cooperate in terms 
of the single effort.

Mr. Horton. Do you think under this bill, as proposed to be 
amended, that OFPP could accomplish that need?

Mr. White. Yes, sir.
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Mr. Horton. How well do you feel that the executive agencies 
coordinate their procurement policies prior to the creation of OFPP? 
Do you find any improvement since OFPP?

Mr. White. My understanding—and I was not involved in it, obvi­
ously—was that, before OFPP—and I knew this from studies and 
other sources—there was very little overall coordination between the 
various agencies. There has been a marked improvement in that coor­
dination. One of the fundamental reasons has been the existence of 
OFPP and its statutory authority to require that kind of coordination.

Mr. Horton. How much of the resources of OFPP are devoted to 
basic research in procurement policies and procedures?

Mr. White. I would have to supply that for the record, Mr. Horton, 
but it is very modest.

Mr. Horton. Do you feel it is too low or too high?
Mr. White. We have had a review of that research effort in the 

course of the Federal Acquisition Institute, I think we are in quite 
good shape. This is an area that needs some research, but not an 
enormous budget by any means.

Mr. H orton. The bill provides for a 3-year extension. What is 
OMB’s position with regard to that?

Mr. White. We think that that is an acceptable length of time to 
meet the objectives of the legislation.

Mr. Horton. Do you feel that this bill, with the concurrence of the 
OMB Director, will permit the OFPP to accomplish its mission and 
work so that it can accomplish what it is supposed to do?

Mr. White. Yes, Mr. Horton, I do.
Mr. Horton. I do not have any further questions, Mr. Chairman.
Mr. Brooks. The gentleman from Illinois, Mr. Erlenborn. Do you 

have any questions or comments?
Mr. Erlenborn. Mr. Chairman, thank you. I am sorry that I came 

in a bit late.
So far, the proposed amendments look good.
Mr. Chairman, I would like to ask who prepared the memo, the 

summary of H.R. 3763, Office of Federal Procurement Policy.
The reason I ask this is, on page 2 in the last paragraph, a noun 

has been made into a verb. If I read this right, it says, “OFPP also is 
tasked with other duties ancillary to the above functions.”

I know over at the Department of Defense and some of the other 
agencies we have this tendency to make nouns into verbs and other­
wise louse up the English language, but I did not think we were doing 
it in this committee.

Mr. Brooks. We are trying not to. I appreciate the gentleman’s 
craftmanship as a draftsman.

Mr. Erlenborn. Thank you, Mr. Chairman. I am glad that is 
settled.

In reading the summary of the amendments, I think that they are 
a great improvement to the bill and will make the bill, I would hope, 
in this subcommittee and in our full committee noncontroversial and 
will promote the purposes for which OFPP was created. I am pleased 
with the chairman’s decision to move in this direction.

Mr. Brooks. Thank you very much.
The gentleman from Minnesota, Mr. Stangeland?
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Mr. Stangeland. Mr. Chairman, it is apparent that the chariman 
and the staff and the OFPP and the OMB have done a good job of 
negotiating. I have no questions.

Mr. Brooks. Thank you.
The gentleman from Georgia, Mr. Levitas?
Mr. Levitas. I have no questions, Mr. Chairman,
Mr. Brooks. Thank you very much for a good statement and for 

concise answers. That is an unusual thing, which will make you much 
loved here in Congress.

With your background, you should be able to know what the 
answers are. Then you have to use considerable restraint and judgment 
not to give members and people 30 minutes of dissertation on some­
thing when what they want is an answer to a fairly simple question. 
I think you handled that beautifully.

It is an attribute that many witnesses, many executives, many 
ranking members of this administration and all prior administrations 
that I have known of for the last quarter of a century have a hard 
time learning. You have mastered that.

I would say that, on your first hearing, you have done a beautiful 
job. We are delighted to have you here and will welcome you back.

Mr. White. Thank you, Mr. Chairman.
Mr. Brooks. The members recall that, in a hearing earlier on this 

legislation, Comptroller General Elmer Staats testified basically in 
favor of the bill but expressed some concerns about deleting all of 
the directive authority of OFPP. Following that hearing, I suggested 
some language to restore some directive authority very similar to 
that in the amendments I am proposing today.

On May 10, the Comptroller General wrote me a letter saying that, 
if H.R. 3763 were amended with that language, it would satisfy his 
concerns, and he would support the bill.

I ask unanimous consent to put the Comptroller General’s letter 
in the hearing record.

We have several other statements to put in. I would ask unanimous 
consent to put one in from the Machinery and Allied Products Insti­
tute, the Associated General Contractors of America, the National 
Security Industrial Association here in Washington, and one from a 
law firm here on Casey, Scott & Canfield, among others.

[The material follows:]
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C O M P T R O L L E R  G E N E R A L  O F  T H E  U N IT E D  S T A T E S  

W A S H IN G T O N . D .C . 20548

May 10, 1979

The H onorable Jack  Brooks, Chairman 
Committee on Government O p eratio n s 
House of R e p re se n ta tiv e s

Dear Mr. Chairman:

Members o f your s t a f f  have been in  c o n ta c t w ith  us co ncern ing  
r e v is io n s  to  S ec tio n  6(h) o f  H.R. 3763 which I  expressed  concerns 
abou t d u rin g  my tes tim o n y  on May 3. I  f e e l  th a t  i f  S ec tio n  6(h) 
were to  read  as fo llo w s , my concerns would be s a t i s f i e d :

" (h )  U n til  th e  e f f e c t iv e  d a te  of l e g i s l a t i o n  
im plem enting a uniform  procurem ent system , 
th e  A d m in is tra to r may, w ith  th e  concurrence 
o f th e  D ire c to r  o f th e  O ffice  of Management 
and B udget, is su e  p o lic y  d i r e c t i v e s ,  in  
acco rdance  w ith  a p p lic a b le  law s, in  su p p o rt 
o f  th e  developm ent and im plem entation  o f  a 
uniform  procurem ent sy s tem ."

T h is suggested  language would s a t i s f y  my concerns th a t  OFPP 
r e t a i n  d i r e c t i v e  a u th o r i ty  fo r  p o lic y  m a tte r s ,  c l a r i f y  th e  re s p e c t iv e  
r o le s  o f th e  A d m in is tra to r o f OFPP and th e  D ire c to r  of Management and 
B udget, and in su re  th a t  d i r e c t i v e s  issu e d  a re  in  accordance w ith  ex­
i s t i n g  law .

C o m p tro ller G eneral 
o f th e  U nited  S ta te s
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CHARLES W STEWART

RICHARD R MocNABB

MACHINERY and ALLIED PRODUCTS INSTITUTE
1200 EIGHTEENTH STREET, N.W. WASHINGTON, D.C. 20036 2O2-33I-843O

May 8, 1979

The Honorable Jack Brooks 
Chairman, Subcommittee on Legislation 

and National Security
Committee on Government Operations 
U.S. House of Representatives 
Washington, D.C. 20515

Dear Mr. Chairman:

RECEIVED

MAY 81979
L e g i s , u , , u  ,,auonal 
Security Subcommittee

The Office of Federal Procurement Policy

W. PAUl COOPER Pr.ud.nf

DAUGHERTY Chorrmon

T MITCHELL FORD Cfcrm. ond Pr»I.

EDWARD J GIBIIN Cborrmon

CHARLES F HAUCK Pr.ud.nf

JOHN V. JAMES Cfcrm. ond Prw.

JOHN JEPPSON Cho.rmon

DAVID T KIMBALL Pr.ud.nf

ROBERT V. KRIKORIAN V«« Cftofrmon

ROBERT H MALOTT Cho.rmon

In connection with the Subcommittee’s consideration 
of your bill, H.R. 3763, and the current ’’sunset review” of 
the Office of Federal Procurement Policy (OFPP), we offer the 
views of the Machinery and Allied Products Institute. As you 
may know, the Institute represents the capital goods and allied 
product industries of the United States. Although the bulk 
of the companies in these industries sell primarily to the 
commercial rather than to the government market, many furnish 
products which are essential to the government, particularly 
in the national defense area. And these corporations have a 
deep interest in the procurement policies and regulations that 
are used by the federal government in connection with its pur­
chases from private industry.

The "sunset review" of OFPP is occasioned by the Office 
of Federal Procurement Policy Act (Public Law 93-400), Section 11 
of which authorizes OFPP appropriations only through the first 
five fiscal years of OFPP’s existence, ending next September 30. 
Any appropriations for OFPP operations beyond that point must 
first be authorized by the Congress, and the Committee on Govern­
ment Operations, of course, has jurisdiction over any such auth­
orizations on the House side.

JOHN R PARKER Pr.ud.nf

BERT E. PHILLIPS Pr.ud.nl

>lD A STRICKLAND. JR Pr.ud.nf

WILLIAM G -onBERG Choirmon

ROBERT C WILSON Chrm and Pr.«

GEORGE G ZIP* Pr.ud.nf

As to the issues currently before the Subcommittee, 
MAPI strongly supports the continuance of OFPP. We agree with 
the Chairman’s comments that OFPP has injected itself into areas 
outside its statutory authority, at least with respect to one 
area— the development of the government contracts enforcement 
program for the President’s voluntary wage-price guidelines. 
However, we believe that in most instances OFPP has exercised 
its current authority concerning procurement policy with energy, 
skill and in the public interest. Our evaluation of OFPP’s 
performance to date precedes our comments on the bill.
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A MAPI P e r s p e c t iv e  on OFPP

OFPP's R ecord

I n  o u r  v iew , OFPP, u n d e r b o th  i t s  fo rm er A d m in is t r a to r s ,  L e s te r  
F e t t i g  and Hugh W it t ,  h as  made a s u b s t a n t i a l  c o n t r ib u t io n  to  th e  im prove­
ment o f  th e  f e d e r a l  g o v e rn m e n t's  p ro cu rem en t p o l i c i e s  g e n e r a l ly .

We do n o t  n e c e s s a r i l y  e n d o rse  a l l  o f  th e  s p e c i f i c  a c t i o n s  ta k e n  
by OFPP in  i t s  n e a r ly  f iv e  y e a rs  o f  e x is t e n c e .  We do th in k ,  how ever, t h a t  
i n  p r a c t i c a l l y  ev e ry  i n s ta n c e  th e  a c t i o n  ta k e n  m arked a p e r c e p t ib l e  im prove­
ment a s  to  th e  i s s u e  a d d re s s e d . I n  a d d i t i o n ,  we c i t e  th e  fo llo w in g  th re e  
" a c t io n s  and a c co m p lish m en ts ,"  r e f e r r e d  to  i n  O FPP's m ost r e c e n t  Annual 
R ep o rt to  th e  C ongress d a te d  J a n u a ry  2 , 1979, a s  m a t te r s  i n  w hich  MAPI 
i s  d e e p ly  i n t e r e s t e d  and co n c u rs  w ith  w hat OFPP h a s  done:

1 . The em phasis p la c e d  on g r e a t e r  r e l i a n c e  on com m ercial 
p ro d u c ts  r a t h e r  th an  th o s e  d e s ig n e d  to  m eet governm ent 
s p e c i f i c a t i o n s — i t  a p p e a rs  t h a t  t h e r e  h as  been  some 
d i s t i n c t  p ro g re s s  i n  t h i s  a r e a  in  re s p o n s e  t o  OFPP 
i n i t i a t i v e s .

2 . The iss u a n c e  o f  OFPP P o l ic y  L e t t e r  78-2 t o  p r o te c t  
s e r v i c e  c o n t r a c t  p r o f e s s io n a l  em ployees a g a in s t  "wage 
b u s t in g "  i n  l i e u  o f  t r y i n g  to  a c co m p lish  th e  same 
o b j e c t iv e  th ro u g h  f u r t h e r  b ro a d e n in g  o f  th e  scope
o f  th e  S e rv ic e  C o n tra c t  A ct.

3. The i s s u a n c e  o f OFPP P o l ic y  L e t t e r  7 8 -3 , on th e  
a p p l i c a t i o n  o f  th e  Freedom o f In fo rm a tio n  Act 
re q u ire m e n ts  to  governm ent c o n t r a c t s .

I n  g e n e ra l ,  OFPP has  i n d ic a te d  a  commendable tendency  to  " s ta n d  
up" to  th e  o l d - l i n e  d e p a rtm e n ts  and  a g e n c ie s  o f  th e  f e d e r a l  governm ent on 
m a t te r s  in v o lv in g  p ro cu rem en t p o l ic y .  We th in k  t h a t  i n  t h i s  r e s p e c t  OFPP 
h as  b een  a c t i n g  in  th e  m anner in te n d e d  by th e  Com mission on Government 
P ro cu rem en t and l a t e r  co n firm ed  by th e  C o n g ress  in  th e  OFPP A ct.

An Em erging Problem — P r e s e r v a t io n
o f  th e  P ro p e r  R ole o f  OFPP

A lth o u g h  we th in k  t h a t  OFPP on th e  b a s is  o f  i t s  r e c o r d  o f  a c h ie v e ­
m ent to  d a te  sh o u ld  c e r t a i n l y  be c o n tin u e d ,  we p e rc e iv e  an  em erging  problem  
w ith  r e s p e c t  to  e n s u r in g  t h a t  th e  r o le  o f  OFPP be l im i t e d  t o  a p p ro p r ia te  
a c t i v i t i e s  i n  th e  p ro cu rem en t a r e a .  S p e c i f i c a l l y  i t  i s  o u r  v iew  th a t  OFPP, 
a p p a re n t ly  a t  th e  d i r e c t i o n  o f  th e  P r e s id e n t  and th e  D i r e c to r  o f  OMB, a t  
l e a s t  to  some d e g re e  i s  b e in g  c a l l e d  upon to  s u p p o r t  g o v e rn m en ta l program s 
and o b j e c t iv e s  o f  a  non p ro cu rem en t n a tu r e .  T h is ,  we th in k ,  i s  h ig h ly  un­
d e s i r a b l e  b e c au se  i t  d i v e r t s  OFPP from  i t s  p r in c i p a l  o b j e c t iv e — th e  prom ul­
g a t io n  and im provem ent o f  p ro cu rem en t p o l ic y .  In  t h i s  c o n n e c t io n ,  we reco g ­
n i z e  t h a t  th e  governm ent c o n t r a c t  in s t r u m e n t ,  in d ep e n d e n t o f  OFPP, h as  been 
u t i l i z e d — and we th in k  ab u sed — f o r  so c io eco n o m ic  o b j e c t iv e s ,  however commendable



th o s e  o b j e c t iv e s  may b e . F u r th e r ,  i t  i s  o u r  v iew  t h a t  th e  tim e has  lo n g  
p a s se d  when th e  c o u n try  sh o u ld  p u t  a  s to p  to  t h i s .  I t  i s  u n n e c essa ry  in  
t h i s  c o n te x t  to  c a ta lo g  th e  num erous ways i n  w hich governm ent c o n t r a c t s  
h ave  b e e n  so u t i l i z e d .

As f o r  th e  r o le  o f  OFPP, we r e p e a t  o u r  co n cern  t h a t  th e  p ro c u re ­
m ent f u n c t io n s  o f  OFPP sh o u ld  n o t be encum bered w i th  p a r t i c i p a t i o n  by i t s  
A d m in is tr a to r  and i t s  o f f i c e  i n  c e r t a i n  g o v e rn m en ta l program s t h a t ,  a s  
we v iew  i t ,  a re  s t r i c t l y  n o n p ro cu rem en t i n  n a tu r e .  The p ro m u lg a tio n  o f  
th e  P r e s i d e n t 's  w a g e -p r ic e  g u id e l in e s ,  a lr e a d y  r e f e r r e d  t o ,  i s  a  p a r t i c u ­
l a r l y  p e r t i n e n t  i l l u s t r a t i o n  o f  t h i s  p o in t .  A lth o u g h  th e  g u id e l in e s  have 
b een  lo u d ly  p ro c la im e d  to  be v o lu n ta r y  i n  n a tu r e ,  th e  governm ent c o n t r a c t  
i s  u sed  a s  th e  v e h ic le  f o r  t h e i r  e n fo rc e m e n t.

To th e  e x te n t  t h a t  com panies do n o t comply w i th  th e  " v o lu n ta ry "  
g u i d e l i n e s ,  th ey  may be d e b a rre d  u n d e r  im p lem en tin g  OFPP r e g u l a t i o n s  from  
f u tu r e  governm ent c o n t r a c t s  and s u b c o n tr a c t s  e x c ee d in g  $5 m i l l i o n  i n  amount 
and  t h e i r  p e rfo rm an ce  u n d er e x i s t i n g  c o n t r a c t s  may a l s o  be te rm in a te d  f o r  
th e  c o n v e n ie n c e  o f  th e  governm ent. In  h e a r in g s  co n d u c ted  on th e  g u id e l in e s  
by th e  S ubcom m ittee on Commerce, Consum er, and M onetary A f f a i r s  o f  th e  House 
Governm ent O p e ra tio n s  C om m ittee, th e  G e n e ra l A c co u n tin g  O f f ic e  and th e  
C o n g re s s io n a l  R esea rch  S e rv ic e  h ave  b o th  ta k e n  th e  p o s i t io n  (w ith  w hich 
we a g re e )  t h a t  th e  P r e s i d e n t 's  g u id e l in e s  la c k  th e  s t a t u t o r y  b a s i s  c i t e d  
by th e  g u i d e l in e s .  More s p e c i f i c a l l y ,  th e s e  two l e g i s l a t i v e  a g e n c ie s  have 
s t a t e d  t h a t  th e  s t a t u t e  c i t e d ,  th e  F e d e ra l  P ro p e r ty  and A d m in is tr a t iv e  
S e r v ic e s  A c t, when p r o p e r ly  c o n s tr u e d ,  does n o t  a u th o r i z e  th e  P r e s id e n t  
to  u se  governm ent c o n t r a c t s  to  e n fo rc e  h i s  a n t i - i n f l a t i o n  p rogram . More­
o v e r ,  th e  GAO, th ro u g h  th e  D i r e c to r  o f  i t s  P ro cu rem en t and System s A cqui­
s i t i o n  D iv is io n ,  made th e  p o in t  t h a t ,  f o r  many r e a s o n s ,  th e  u se  o f  th e  
governm ent c o n t r a c t  to  e n fo rc e  th e  g u id e l i n e s ,  even  i f  h e ld  to  be l e g a l ,  
r a i s e s  s e r io u s  q u e s t io n s  from  a p o l ic y  v ie w p o in t .  D e s p ite  th e  v e ry  s e r io u s  
d o u b ts  w hich th e  GAO and CRS te s t im o n y  r a i s e  c o n c e rn in g  th e  r o l e  o f  g o v e rn ­
ment c o n t r a c t s  i n  c o n n e c tio n  w i th  th e  g u i d e l i n e s ,  OFPP has  v e ry  s t r o n g ly  
su p p o rte d  t h i s  p o l ic y .  We assum e t h a t  t h i s  i s  th e  c a se  p r im a r i ly  b e c au se  
t h a t  i s  what th e  P r e s id e n t  and th e  D i r e c to r  o f OMB e x p e c t  OFPP to  do.

On th e  o th e r  h an d , u n l ik e  th e  s i t u a t i o n  in  w hich we th in k  p ro c u re ­
ment p o l ic y  in p u t  has been  im p ro p e rly  u s e d , t h e r e  a r e  v i t a l l y  im p o r ta n t  
l e g i s l a t i v e  i s s u e s  a r i s i n g  on w hich p ro cu rem en t p o l ic y  in p u t  sh o u ld  b e  a 
m a t te r  o f param ount im p o rta n c e  b u t h as  n o t  been  f u rn i s h e d ,  so f a r  a s  we 
know. For exam ple , th e  r e c e n t  t e r m in a t io n  o f  th e  R e n e g o t ia t io n  Board 
r a i s e s  th e  q u e s t io n  o f  th e  a p p l i c a t i o n  o f th e  V inson-T ram m ell A c t ,  now 
35 y e a rs  o ld .  On t h i s  i s s u e ,  th e  D epartm en t o f  D efense has s t r o n g ly  u rg ed  
th e  r e p e a l  o f  th e  V inson-T ram m ell A ct a s  b e in g  c o m p le te ly  outmoded and 
u n d e s i r a b le ,  in  any e v e n t ,  from  a p o l ic y  v ie w p o in t .  D e s p ite  a l l  o f  t h i s ,  
OFPP— so f a r  a s  we know— h as been  p u b l ic ly  s i l e n t  on th e  m a t te r .  We rec o g ­
n i z e ,  o f  c o u rs e ,  t h a t  OFPP may have been  in v o lv e d  in  i n t e r n a l  g o v e rn m en ta l 
d e l i b e r a t i o n s  on th e s e  m a t te r s .

In  b r i e f  th e n ,  we recommend th a t  OFPP sh o u ld  c o n c e n t r a te  i t s  
a t t e n t i o n  on  b a s ic  p ro cu rem en t p o l ic y  q u e s t io n s — b o th  in  th em se lv e s  and 
a s  th e y  r e l a t e  to  m ajor i s s u e s  p en d in g  b e fo re  th e  C ongress o r  th e  E x e c u tiv e
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b ra n c h  o f  th e  governm ent. However, we do n o t recommend s t a t u t o r y  changes 
i n  th e  OFPP Act to  ac co m p lish  t h i s  o b j e c t iv e ,  f o r  exam ple, by amending 
th e  law  to  make OFPP more in d ep e n d e n t from  d i r e c t i o n  by th e  P r e s id e n t  and 
th e  D i r e c to r  o f OMB. We f e e l  t h a t  no a c t io n  s h o u ld  be ta k e n  to  weaken 
OFPP's a b i l i t y  to  d e a l  e f f e c t i v e l y  w ith  th e  o th e r  d e p a rtm e n ts  and a g e n c ie s  
w i th in  th e  E x e c u tiv e  b ran c h  (a m a t te r  on w h ich , we have a lr e a d y  n o te d ,  we 
th in k  OFPP h as  done an  o u ts ta n d in g  j o b ) .  On th e  o th e r  hand , we do u rg e  
th e  S u b co m m ittee , in  i t s  r e p o r t  on th e s e  h e a r in g s ,  to  s t r o n g ly  u rg e  th e  
P r e s id e n t  and  th e  D i r e c to r  o f  OMB to  e x e r c i s e  more f o re b e a ra n c e  and u n d e r­
s ta n d in g  th a n  we th in k  th ey  have up to  t h i s  p o in t  as  to  th e  p ro p e r  and 
a p p r o p r i a t e  fu n c t io n s  o f  OFPP and to  a p p r a i s e  th e  d u t ie s  and a s s ig n m e n ts  
g iv e n  to  OFPP in  l i g h t  o f  th e s e  f u n c t io n s .

Comments on th e  B i l l

Our comments on th e  b i l l ,  w h ich  f o l lo w , r e f l e c t  o u r e v a lu a t io n  
o f  th e  OFPP p e rfo rm an ce  to  d a te .

OFPP's D i r e c t iv e  A u th o r ity
Should  Be C on tinued

As we v iew  i t ,  th e  m ost b a s ic  change  made by th e  b i l l  would be 
th e  amendment o f S e c tio n  6 (a )  o f  th e  A ct to  d e le t e  th e  A d m in is t r a to r 's  
a u th o r i t y  to  " p ro v id e  o v e r a l l  d i r e c t i o n  o f  p ro cu rem en t p o l i c y . "  Under 
th e  p ro p o se d  r e v i s io n ,  th e  A d m in is tr a to r  in s t e a d  would be r e q u i r e d  to  
" p ro v id e  o v e r a l l  l e a d e r s h ip  i n  th e  dev e lo p m en t and im p le m e n ta tio n  of 
p ro cu re m e n t p o l ic y  and c o o rd in a t io n  o f  program s to  im prove th e  q u a l i t y  
and p e rfo rm an ce  o f  p ro cu rem en t p e r s o n n e l ."

The l o s s  o f  th e  A d m in is t r a to r 's  " d i r e c t i v e "  a u th o r i t y  would be 
c r u c i a l . Z l I t  in v o lv e s ,  o f  c o u rs e ,  th e  q u e s t io n  o f p o l ic y  f o rm u la t io n  
in v o lv in g  th e  m ajo r E x e c u tiv e  b ran c h  o r g a n iz a t io n s  w ith  r e s p o n s i b i l i t i e s  
i n  th e  p ro cu re m e n t a r e a .  P e rh ap s  even  m ore im p o r ta n t ly ,  th e  d i r e c t i v e  
a u th o r i t y  makes i t  p o s s ib l e  f o r  OFPP to  c h a lle n g e  su ch  " o u ts id e "  o r g a n i ­
z a t io n s  a s  th e  D epartm en t o f  L abor when th e y  have ta k e n  o r  c o n te m p la te

1 /  See th e  s ta te m e n t  o f  E lm er B. S t a a t s ,  C o m p tro lle r  G e n e ra l o f  th e  U n ited  
S t a t e s ,  b e fo r e  th e  S ubcom m ittee. Mr. S t a a t s  s a id :

The b i l l  [H .R. 3763] would s h i f t  th e  p r im a ry  em phasis 
f o r  th e  n e x t  3 y e a rs  from  one o f  p o l ic y  d i r e c t i o n  to  one 
o f  l e a d e r s h ip  i n  p o l ic y  d e v e lo p m e n t. I n s te a d  o f e s t a b l i s h ­
in g  and p r e s c r ib in g  p o l ic y  and r e g u l a t i o n s  f o r  th e  F e d e ra l  
a g e n c ie s ,  OFPP's r o l e  f o r  th e  n e a r  f u tu r e  would be to  d ev e lo p  
a  u n ifo rm  p ro cu rem en t sy stem  to  be im plem ented  by th e  C o n g ress.

I  am co n cern ed  a b o u t th e  g e n e ra l  t h r u s t  o f  th e  b i l l  
w hich  would ta k e  away from  OFPP o v e r a l l  d i r e c t i v e  a u th o r i t y  
o v e r  p ro cu rem en t p o l i c i e s ,  r e g u l a t i o n s ,  p r o c e d u r e s ,  and 
fo rm s. . . .



actions which have a significant impact on federal procurement policy.
In our judgment, the substitution of a "leadership" advisory role for 
the current "directive" authority would have made impossible some of the 
significant accomplishments of OFPP in the past. Further, we seriously 
doubt that such a change in authority would have done much to alleviate 
the problems connected with OFPP which are of concern to the Chairman 
and, as we have noted, have troubled us.

The "Contracting Out" Problem

The bill would delete the present Section 6(d)(3) of the Act 
which states that among the Administrator's functions is that of "moni­
toring and revising policies, regulations, procedures, and forms relating 
to reliance by the Federal Government on the private sector to provide 
needed property and services."

As you know, OFPP recently completed a major revision of OMB Circular A— 76, "Policies for Acquiring Commercial or Industrial Products 
and Services Needed by the Government," the federal policy directive 
governing the "contracting out" issue. Although we do not necessarily 
agree with every aspect of the revised Circular A-76, we think that its 
basic thrust merits support, and we believe that the continuance of a 
monitoring function for OFPP concerning departmental or agency compliance 
with the new policy is definitely in the public interest. For that rea­
son, we think that OFPP's responsibility with respect to contracting out 
should be continued and we are opposed to the deletion of Section 6(d)(3) 
of the Act.

OFPP Responsibility Concerning
COGP Recommendations

We endorse the proposed revision of Section 6(d)(1) to expressly 
direct the Administrator to review the recommendations of the Commission 
on Government Procurement to determine which should be completed, amended, 
or rejected. The Comptroller General and the General Accounting Office 
have been closely monitoring action on the COGP recommendations over the 
last several years. They have strongly urged, before both this Subcom­
mittee and the Senate Governmental Affairs Subcommittee on Federal Spend­
ing Practices and Open Government, that OFPP accord a higher priority 
with respect to completing work on the balance of the Commission's recom­
mendations which have not yet been acted upon. We agree that a statutory 
mandate to that effect may now be in order and support that provision.

Three Years Is Too Short
a Term for OFPP To
Finish Its Job

The bill would amend Section 11 of the Act to provide a $3 million 
authorization for OFPP for Fiscal Year 1980 and for each of the two succeed­
ing fiscal years. Although the "sunset" concept which has been applied to 
OFPP seems useful, we think that the prospective three-year additional term for OFPP is too short. The original authorization for OFPP gave it a five-year
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term, and we agree with the Comptroller General that the renewal should 
be at least for an additional five-year term. It seems to us that with 
the projects now under way and with the likely assignment of additional 
work to OFPP, a three-year term is not realistic in the light of what 
OFPP is expected to get done and its need to attract and hold competent 
and professional staff.

* * *

This completes our comments in connection with the review of the 
Office of Federal Procurement Policy. If we can be of further assistance, 
please let us know.

Sincerely

P r e s i d e n t

mfm
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The Associated General Contractors of America and its 113 chapters 
nationwide is comprised of approximately 30,000 firms, including more 
than 8,000 of the nation's leading general contracting companies that 
perform more than $100 billion of construction annually. AGC certainly 
has an interest in the Office of Federal Procurement Policy and we 
appreciate this opportunity to present our views to you.

Included in the "Declaration' of Policy" contained in Public 
Law 93-400 which established the Office of Federal Procurement Policy 
were statements that it was the policy of Congress to: utilize compet­
itive procurement methods to the maximum extent practicable: avoid or 
eliminate unnecessary or redundant requirements placed on contractor and 
Federal procurement officials; achieve greater uniformity and simplicity, 
whenever appropriate, in procurement procedures; coordinate procurement 
ractices and programs of the several departments and agencies; minimize 

possible disruptive effects of Government procurement on particular 
industries, areas, or occupations; promote fair dealing and equitable 
relationships among the parties in Government contracting; and to 
otherwise promote economy, efficiency, and effectiveness in Government 
procurement organizations and operations.

As the key trade organization in the construction industry, 
which is the number one industry in the United States accounting for 
more than 10 percent of the Gross National Product and from which the 
Federal government, directly and indirectly, purchased in excess of 
70 billion last year, the Associated General Contractors of America 

applauded the establishment of the' OFPP and the purpose for which it 
was created.



59

We were pleased to see the creation of an entity which would 
be staffed.with specialists in procurement who would not have precon­
ceived biases when reviewing procurement policies or problems. Our 
experience in trying to resolve difficulties in procurement procedures 
with the various agencies and departments is their inherent reluctance 
to change any rule or regulation which that particular agency or 
department has developed. We believe that OFPP has brought a breath 
of fresh air to the procurement process.

During the four and one half years the OFPP has been in existence 
we have seen a number of recommendations and regulations issued by the 
OFPP which we believe have resulted in an improvement of the procurement 
of construction by the Federal government. Among these improvements are:

1) The work begun on the "Federal Acquisition Regulation," a 
single set of contracting regulations to replace the more 
than 800 sets currently in use;

2) The revision of OMB Circular A-76 relative to greater 
implementation of the Federal government's reliance on the 
private sector for goods and services. The revisions pro­
vide for a more effective and equitable implementation of the 
policy with a more realistic recognition of the "overhead" 
costs charged against the work done by in-house Federal 
workers when being compared to estimates secured from the 
private sector for the same work, and;

3) The securing of more equitable provisions in Public Law 95-563, 
the Contract Disputes Act of 1978.



However, much-remains to be achieved before the declarations 

of the policy as contained in P.L. 93-400 are realized. Included in 
^his category are some of the proposals contained in the Recommendations 

of Study Group 13-C (Construction) of the Commission on Government 

Procurement.

We commend the OFPP for the progress that has been made in 

implementing a number of recommendations of the Study Group but we 
urge that OFPP take steps to affect the following numbered recommendations:

5. Performance and Payment Bond Premiums —  that the government 
pay performance and payment bond premiums to the contractor 
on his submission of a receipted invoice.

6. Mobilization Payments —  that agencies' regulations be altered 
to require mobilization payments to contractors in all Federal 
construction contracts requiring more than one construction 

season for accomplishment.
8. Two-part Change Orders —  that the Federal Procurement 

Regulations and the Armed Services Procurement Regulations
be amended to make use of the two-part change order mandatory 
when requested by the contractor to enable partial payment 

for ordered changes.
9. Availability of Professional Opinions on Sub-Surface

Conditions —  that Federal Procurement Regulations be 
modified to provide for the disclosure of such professional 
opinions regarding the subsurface conditions as the contracting 

officer deems to be relevant.
10. Limitation of Warranty —  that a standard Federal warranty

be used which would (a) limit the construction contractor's



liability to one year from the time the government tak^s 
possession of the work, (b) eliminate liability for con­
sequential damages and (c) spell out that there is no 
warranty of government designs.
Labor Recommendations —  that the Davis-Bacon Act be repealed. 
If not repealed, amend the Act to facilitate reasonable 
administration.
Environmental Requirements —  that a full definition of known 
environmental protection requirements be included in the 
bidding documents by specification or reference for 
construction contracts.
Listing of Subcontractors —  that no action be taken through 
Federal law or regulations to require listing of subcontractors 
at the time of bidding.
Truth in Negotiations Act —  that the appropriate section of 
Federal Procurement Regulations be revised by substituting 
instructions applicable to the construction industry. 
Elimination of Construction from the Set-Aside Program —  
that Federal construction be excluded from the Small Business 
Set-Aside Program.
Publishing the Engineer's Estimate —  that Federal agencies 
publish the lump sum total of the engineer's estimate at the 
time of publicly advertising competitively bid construction 
work over $5 million.
Establishing the Cost of Changes —  that the apprppriate 
sections of the FPR's and ASPR's be amended to require that 
the cost of changes include all allocable indirect costs, 
the allocations being made according to generally accepted 
accounting principles.
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AGC recognizes, however, in calling for the implementation of 

the above recommendations of Study Group 13-C that we cannot expect the 

^FPP to drop everything else it is doing to concentrate on the construction 

industry.

It is readily apparent that in making such requests we believe 

adequate funds should be authorized to enable the OFPP to proceed with 

its good work. There is a continuing need for an Office which specializes 

in improving the procurement policies of the Federal government, not only 

from the government's view but from the contractor's view as well. We 

believe that the OFPP has responded to the needs of government, the 

contractor and the taxpayer fairly and with respect to the individual 

concerns of each.

In addition to urging the continuation of the OFPP for implementa­

tion of the Study Group's recommendations, we urge the further funding of 

OFPP to enable it to carry out the functions it has recently been assigned 

by Congress, namely:

1) in P.L. 95-563, the Contract Disputes Act, to draw up uniform 

rules and procedures, and;
2) in P.L. 95-507, the Small Business Act, to draw up uniform 

subcontracting procedures.

In speaking for the continuation of the OFPP, however, we urge 

Jjthat proper consideration be given to the size and importance of the 

construction industry and the importance of the procurement of 

construction by the Federal government. Currently, less than one 

half of one staff member's time is devoted to construction procurement
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matters. We respectfully request that the Committee recommend adequate 
financing of the Office of Federal Procurement Policy to allow for 
appropriate staff priority consideration of the construction industry.

We appreciate the opportunity to provide you with our views on 
the Office of Federal Procurement Policy.
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Security Subcommittee

1979 I
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1 May 1979
GOViPNMf.N1 OprRXTKWB

The Honorable Jack Brooks 
Chairman
House Government Operations Committee 
2449 Rayburn House Office Building 
Washington, DC 20515

Dear Mr. Chairman:

It is my understanding that your Committee intends to hold hearings on
3 May with respect to H.R. 3763, "Office of Federal Procurement Policy Act 
Amendments of 1979." The National Security Industrial Association (NSIA) 
provided Senator Chiles, Chairman, Senate Subcommittee on Federal Spending 
Practices and Open Government, industry views concerning the performance 
of the Office of Federal Procurement Policy (OFPP) over the past 41/2 
years, especially, with respect to whether the Office should be continued 
after evaluation under the "Sunset" provision of Public Law 94-400, which 
created the OFPP.

NSIA's essential purpose is to foster good two-way communications between 
government and industry in the interest of assuring the maintaining of a 
healthy, strong, innovative and competitive defense industry base as a vital 
component of National Security.

In our view, the OFPP has demonstrated, over this time period, its ability 
to address many problems in the acquisition process which could not have 
been undertaken without the central focus afforded by the OFPP. Prominent 
in the list of initiatives of the OFPP are:

o Improvement of major systems acquisition through the 
implementation of OMB Circular A-109.

o Emphasis on reliance on the private sector through 
proposed major revisions to OMB Circular A-76.

o The consolidation and simplification of the regulatory 
system for federal contracts through the drafting of a 
single Federal Acquisition Regulation.

None of these complex and weighty problems, in our opinion, could be effectively 
addressed by individual acquisition agencies and/or departments. Such matters 
require an overview and evenness of policy that only a single authority, such 
as the OFPP, provides.



Accordingly, we strongly urge the continuance of the OFPP, not only to 
continue the work that it has already so satisfactorily undertaken, but 
to be available to address significant issues in the acquisition process 
in the years to come. We believe that this will not only result in a more 
salutary acquisition process, but will result in considerable cost savings 
to the Government by eliminating unneeded and excessive regulations.

We believe that the OFPP should be commended for its accomplishments and 
attempts to stay within the charter as authorized by Public Law 93-400.
We urge that re-authorizing legislation be introduced into the Congress 
that would continue the OFPP within the scope of its original charter.
Such re—authorization legislation should embody a policy of reducing the 
regulatory cost in the Federal Acquisition process.

Sincerely,

JKL/AFB/md
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RECEIVED
MAY 1 19/9

Legislation and National 
Security Subcommittc u

w ith  r e s p e c t  to  my u n d er-

Mr. Elmer W. Henderson 
S ta f f  D ire c to r
House Subcom mittee on L e g is la t io n  

and N a tio n a l S e c u r ity
Room B 373
Rayburn House O ff ic e  B u ild in g  
W ashington, D. C. 20515

Dear Mr. H enderson:

I  w ish  to  e x p re ss  my view
s ta n d in g  o f th e  p o s tu re  o f th e  O ff ic e  o f F e d e ra l Procurem ent 
P o lic y  (OFPP) in  one f a c e t  o f  i t s  many d u t ie s .

The F e d e ra l a c q u i s i t io n  p ro c e ss  needs a c o o rd in a tin g  
p o in t  to  b r in g  in to  focus n a t io n a l  is s u e s  o f procurem ent 
p o l ic y .  OFPP has se rv ed  th a t  o b je c t iv e  w e ll  in  s e v e ra l  
a r e a s .

There i s  one a re a  in  which OFPP may be c r e a t in g  
problem s u n n e c e s s a r i ly .  In e x e c u tin g  i t s  r e s p o n s i b i l i t i e s  
under th e  C o n trac t D isp u tes Act o f  1978, 5 U .S.C . 5108, i t  
ap p ea rs  to  many in  th e  community o f p u b lic  c o n tr a c t  law th a t  
OFPP i s  assum ing th e  d u t ie s  o f  C h ie f Judge w ith o u t th e  le g a l  
s e n s i t i v i t i e s  to  l i t i g a n t s '  problem s which th e  Bench d e v e lo p s .

The Act seems to  g iv e  OFPP th e  r i g h t  to  a l l o c a t e  h igh  
le v e l  c i v i l  s e rv ic e  p o s i t io n s  on th e  b a s i s  o f r e l a t i v e  case  
lo ad .

I t  i s  o u r u n d e rs ta n d in g  t h a t  OFPP has i n te r p r e te d  
t h i s  a l l o c a t io n  fu n c tio n  as a u th o r i ty  to  re fo rm  th e  e n t i r e  
system  o f  C o n tra c t Boards o f Appeal a c ro s s  th e  v a r io u s
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a g en c ie s  o f  governm ent.

Such a re fo rm a tio n  may prove u l t im a te ly  to  be l o g i c a l ,  
b u t sho u ld  nev er be a tte m p ted  w ith o u t c a re  and d e l i b e r a t io n .  
The p r a c t i c a l i t y  o f such a move a t  t h i s  tim e i s  h ig h ly  
d o u b tfu l.  The a l lo c a t io n  o f  j u d i c i a l  manpower i s  one o f  th e  
more d i f f i c u l t  ta s k s  f o r  e x p e rien c e d  and a b le  le g a l  a d m in is­
t r a t o r s .  I t  canno t be done by a n u m erica l coun t o f  c a se s  
because  a case  load  has q u a l i t a t i v e  as w e ll  as q u a n t i t a t i v e  
c h a r a c t e r i s t i c s .

The c u r re n t  s e v e ra l  Boards o f  C o n trac t A ppeals have 
grown in  re sp o n se  to  re q u ire m e n ts  w ith in  t h e i r  r e s p e c t iv e  
a g e n c ie s .  Each has a d i s t i n c t  h i s t o r y .  Each te n d s  to  h a n d le  
c o n tr o v e r s ie s  which to  some e x te n t  a re  p e c u l ia r  to  th e  agency 
co n cern ed . A lthough th e  F e d e ra l C ourt System la b o rs  under 
th e  burden o f  a Judge who m ust in  s e r i a l  fa sh io n  d ec id e  
p e rso n a l  in ju r y  c a s e s ,  c o n tr a c t  c a s e s ,  income ta x  c a s e s ,  and 
any d is p u te  w ith in  h i s  j u r i s d i c t i o n ,  e x p e d it io u s  and in fo rm a l 
s e t t le m e n t  o f  c o n tr a c t  d is p u te s  c an n o t be ach iev ed  fo llo w in g  
t h a t  exam ple. T r a d i t io n a l ly ,  h e a r in g  exam iners and ad m in is­
t r a t i v e  law ju d g es have ten d ed  to  be m ost u s e f u l  b o th  by 
h av ing  e x p e rie n c e  and knowledge o f  th e  d u t ie s  o f th e  a g e n c ie s  
in  w hich th ey  o p e ra te .  O b v io u sly , a knowledge o f  h ig h ly  
t e c h n ic a l  equipm ent p rocurem ent i s  more u s e f u l  in  NASA th an  
in  d e c id in g  f i n a n c ia l  d is p u te s  un d er a HUD ap artm en t su b s id y  
program . Computers and so ftw are  have a ls o  been d i f f i c u l t  f o r  
our t r a d i t i o n a l  l e g a l  forum .

I f  th e re  i s  some b e n e f i t  to  be g a in ed  by g ra d u a lly  
m odify ing  th e  Boards to  broaden  th e  background o f  th e  c u r re n t  
s i t t i n g  members, th a t  sh o u ld  be tak en  in to  c o n s id e ra t io n .
B ut, I  s t ro n g ly  u rge t h a t  no b oard  be a b o lish e d  m ere ly  on th e  
b a s is  o f  p ro je c te d  e f f i c ie n c y  u n le s s  c a r e f u l  stu d y  o f th e  
r e s u l t s  upon a p p e l la n ts  i s  made f i r s t .  R a th e r th an  fa ce  
h e a r in g  exam iners who have no background in  th e  agency o r  
knowledge o f  th e  type o f  d is p u te  to  be d e c id e d , th e  on ly  s a fe  
co u rse  f o r  co u n se l would be to  r e s o r t  to  th e  F e d e ra l C ourt 
system . T h is c e r t a in ly  was n o t th e  purpose  o f C ongress in  
e n a c tin g  th e  C o n tra c t D isp u tes  A ct.
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As a n o th e r  exam ple o f  th e  h a s ty  a c t i o n  o f  OFPP, one 
c an  p o in t  to  t h e  d e c i s io n  t o  i s s u e  " f i n a l  i n t e r im  r u l e s  o f  
p r o c e d u r e "  t o  be a d o p te d  by  e v e ry  a g e n c y . T h is  may be a 
v a l i d  e x e r c i s e  o f  O FPP 's po w er, b u t  th e  s t a t u t e  in v o lv e d  
m e re ly  s a y s :

"The r u l e s  o f  e a c h  ag en cy  B oard  s h a l l  
in c lu d e  a p ro c e d u re  f o r  th e  a c c e l e r a t e d  
d i s p o s i t i o n  o f  any  a p p e a l  . . . . "

I t  a p p e a r s  to  me t h a t  C o n g ress  in te n d e d  th e  a g e n c ie s  
t o  p ro m u lg a te  th e  r u l e s  o f  p r o c e d u r e ,  n o t  OFPP. OFPP b e l i e v e s  
t h a t  i t s  a u t h o r i z a t i o n  to  i s s u e  " g u i d e l i n e s "  w ith  r e s p e c t  to  
c r i t e r i a  i s  t h e  same a s  th e  is s u a n c e  o f  d e t a i l e d  r u l e s  o f  
p ro c e d u r e .  I  p e r s o n a l l y ,  a s  c o u n s e l  f o r  a p p e l l a n t s ,  w ould 
be  more s a t i s f i e d  w ith  r u l e s  p ro m u lg a te d  by e x p e r ie n c e d  ju d g e s  
and  g u i d e l i n e s  from  OFPP r a t h e r  th a n  d e t a i l e d  r u l e s  from  OFPP 
a l o n e .

I t  i s  a l s o  th e  im p re s s io n  o f  some in  th e  com m unity o f  
p u b l i c  law  p r a c t i c e  t h a t  OFPP h as  f a i l e d  to  c o n s u l t  w i th  th e  
a g e n c ie s  d e s p i t e  th e  f a c t  t h a t  i t  h a s  no  s p e c i a l  b ack g ro u n d  
in  th e  j u d i c i a l  p r o c e s s .  I  c a n n o t em p h a s iz e  th e  n e c e s s i t y  f o r  
a c t u a l  p r a c t i c e  b e f o r e  a B oard  o r  t h e  C o u r ts  a s  a  m an d a to ry  
r e q u ire m e n t  b e f o r e  one i s  p e r m i t t e d  t o  a l t e r  e x i s t i n g  c h a n n e ls  
f o r  th e  a d j u d i c a t i o n  o f  r i g h t s  w h ich  h av e  r e s u l t e d  from  th e  
e x p e r ie n c e  o f  many y e a r s .

In  c o n c lu s io n ,  w h ile  co m p lim e n tin g  th e  e x te n s iv e  w ork 
t h a t  OFPP h a s  u n d e r ta k e n  in  p ro c u re m e n t p o l i c y ,  I  u rg e  t h a t  
r e fo r m a t io n  o f  t h e  a p p e a ls  p ro c e d u re  f o r  s e t t l e m e n t  o f  c o n t r o ­
v e r s i e s  be u n d e r ta k e n  p r i m a r i l y  by th e  a g e n c ie s  in v o lv e d  w ith  
th e  a s s i s t a n c e  o f  OFPP. The lo n g  h i s t o r y  and  e x p e r t  know ledge 
o f  th e  p r o d u c ts  and  s e r v i c e s  h a n d le d  by  t h e i r  r e s p e c t i v e  
a g e n c ie s  a r e  v a lu a b le  a s s e t s  o f  th e  s e v e r a l  b o a rd s  o f  c o n t r a c t  
a p p e a l s .  G re a t  c a r e  s h o u ld  be e x e r c i s e d  t h a t  in  a t t e m p t in g  to  
o b ta in  e f f i c i e n c y ,  th e  r i g h t s  o f  a p p e l l a n t s  to  e x p e d i te d  
h e a r in g s  b e f o r e  c a p a b le  members o f  th e  v a r io u s  b o a rd s  w i l l  n o t  
be  s a c r i f i c e d .
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I  s h a l l  be happy to  app ear p e rs o n a l ly  to  u rg e  th e s e  
m a tte r s  i f  i t  would be h e lp f u l  to  your members f o r  me to  do 
so .

I  r e q u e s t  th a t  t h i s  l e t t e r  be made a p a r t  o f  th e  re c o rd  
o f  th e  House Subcom m ittee. E n clo sed , t h e r e f o r e ,  a re  ten  
c o p ie s  f o r  t h i s  p u rp o se .

S in c e re ly ,

Edward F. C a n fie ld

E n c lo su re s

47-551 0 - 7 9 - 6
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May 2, 1979

The Honorable Jack Brooks 
Chairman
Committee on Government Operations 
U.S. House of Representatives 
2157 Rayburn House Office Building 
Washington, D.C. 20515

Dear Mr. Chairman:

1 am pleased to provide you with my views on H.R. 3763. As you know, 
we testified earlier on a similar proposal in the Senate concerning the 
extension of OFPP's life and functions. The views which are incorporated 
in this letter focus primarily on the differences between your bill and 
that which was proposed in the other Chamber.

In your cover letter you commented that "OFPP has spread itself too 
thin". We agree with this conclusion and offered these comments:

"The size of the Agency appears to be generally acceptable. Its 
current staffing level forces a discipline on the Agency which is 
important in issue selection so that the main stream of activities are 
channeled into those things which are of the greatest importance on a 
Government-wide basis in policy areas. There may be from time-to- 
time, temporary resource supplements for large projects, such as the 
Federal Acquisition Regulations. These should be sought and supplied 
by the Congress on the year-to-year appropriations. We do, however, 
have a concern that Congress may mandate responsibilities for issues 
without concomitant resources and we encourage your Committee, to be 
sensitive to the potential overload which could be created for OFPP, 
which could strain their resources and force a dilution in their 
activity level, such that it would become a bureaucratic farce."

Thus, the amendments you propose have anticipated our concerns and 
appear to solve the problem.

I would like, now, to focus on specific provisions in your bill about 
which we have positions. To begin with specific provisions of your amend­
ments, Paragraph 6(d)(1) of the Act concerns recommendations of the Commis­
sion on Government Procurement, we have stated:



CBEMA spoke to the subject covered by Section 6(d)(1) of the Act as 
amended as follows:

"OFPP has been charged with the implementation and fostering of the 
recommendations of the Commission on Government Procurement. There 
remain, unfinished, a number of recommendations which need attention. 
We suggest these recommendations be re-examined, to determine whether 
they should be completed; whether they should be updated and then 
completed; or whether time has passed by the need for the recommenda­
tion, and the recommendations simply should be cleared from the board. 
In this area, OFPP should address the problem and deal with each of 
the recommendations so as to complete any required action on the 
products of the Commission on Government Procurement."

Regarding Section 6(d)(2) of the Act, as amended, we have noted that 
there is a need for a thorough review and revision of the policy which is 
the underpinning for a uniform set of Federal Acquisition Regulations. We 
are supportive of this amendment requiring a system, rather than a consoli­
dation of current practices.

On the subject of public participation, called for in Section 6(d)(3), 
we stated:

"A key strength of OFPP, from our perspective, has been the parti­
cipation allowed and encouraged in the exploration and formulation of 
public policy. From the point of view of our industry, we are satis­
fied that the coverage of public participation is sufficient. Self- 
interest, however enlightened, by itself could be injurious; but OFPP 
has sought out and received differing points of view on all issues 
with which we are familiar, and has drawn these together in assessing 
the final direction for policy regulation. The timing of this partici­
pation also seems to be quite acceptable since the interests that have 
been identified with policy issues are invited into the process early 
enough to be effective and to encourage thoughtful participation."

And thus, we feel that the amendment accomplishes the objective of 
adequate public participation.

Regarding Section 6(d)(4), we concur in your objectives, but would 
like to suggest that specific language may be needed to guide OFPP in the 
types of research which we feel are currently deficient in their activity. 
Therefore, I offer the following:

"Comment has been made concerning the lack of research and development 
on the part of OFPP. We agree that there needs to be, within the 
current acquisition process, adequate market research about the in­
dustries and products with which contracting officers are dealing. We 
support the recent efforts by OFPP directed toward requiring agencies
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to do a more effective job of surveying the various products, distri­
bution systems, and other factors of different industries before 
determining which will be the most cost-effective acquisition tech­
nique for the Government on a specific class of items. In future 
activities, OFPP should be encouraged to increase their effort in 
market research and to utilize the results of this research in the 
drafting of policy and regulations, and in the training of contracting 
officers. We feel that this will help preclude the abuses, or per­
ceived abuses, which have been so widely publicized over the last few 
months.

An area which we feel is critical to our industry and to the health of 
the country is the need for OFPP to recognize in its R&D, in its 
training efforts, and in its general management functions, the need to 
create incentives for the inspiration and introduction of innovative 
new technology into Government. We hope that this will be an ini­
tiative which OFPP will undertake and which will separate itself in 
technique, concern and activity from many of the mature and stable 
activities and products for which OFPP is responsible. We support the 
efforts of OFPP to keep Government current and an active partner, 
through its acquisition activities, in the promotion of American 
industry."

In reading Section 6(d)(6), we are encouraged by your support of the 
Federal Acquisition Institute and, as in our comments on research, we feel 
that specific direction needs to be given concerning the introduction of 
new technology and products into the Government procurement process. We 
offer the following thoughts:

"The Federal Acquisition Institute is a much needed organization which 
will bring to bear the multitude of training activities, facilities 
and knowledge within the Federal establishment. We are concerned, 
however, that the concentration on Federal regulations and policy 
solely, does not prepare many of the contracting officers to handle 
procurements for which assignments are made. In short, many of these 
contracting officers are not trained in the technologies and products 
which they procure and, therefore, cannot be as effective as they 
ought to be in assuring that the overall best interests of the Govern­
ment are being served when they conduct procurements. We hope that, 
in the future, OFPP can work to alleviate this problem."

Finally, regarding the major change from a directive to a primarily 
advisory role, we interpret Section 6(h) of the Act to give the authority 
to OFPP, through the auspices of OMB, to ensure that the current procure-
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In short, while we as manufacturers have not always agreed with 
everything the OFPP has done, we feel it has a worthwhile role to play and 
is deserving of the support of those interested in improving and reshaping 
the nation's procurement policies.

Thank you for considering our views.

Yours very truly

Karl G. Harr, Jr.

ment system is consistent with, and in support of, the uniform procurement 
system to be recommended by OFPP, until such time as the UPS is reviewed, 
approved, and implemented.

In general, we support H.R. 3763 and offer our cooperation and services 
to achieve the goals which you have set within these amendments. If we can 
be of further assistance in providing our views, or in working with you in 
support of the legislation, please feel free to call upon us.

Very truly yours

Vic . ___ ’iques
President

VEH/rkl
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On M arch 9 , 1979 I  a p p e a re d  b e f o r e  th e  Subcom­
m i t t e e  on  F e d e ra l  S pend ing  P r a c t i c e s  and  Open G overnm ent 
o f  t h e  S e n a te  C om m ittee on  G o vernm en ta l A f f a i r s  to  e x p re s s  
ABA's s t r o n g  s u p p o r t  f o r  th e  r e a u t h o r i z a t i o n  o f  th e  O f f ic e  
o f  F e d e ra l  P ro cu rem e n t P o l i c y  f o r  a n o th e r  f i v e  y e a r s .  We 
a l s o  a sk e d  t h a t  C o n g re ss , in  th e  r e a u t h o r i z a t i o n  l e g i s l a ­
t i o n ,  m andate  a tw o -y e a r  s tu d y  and  r e p o r t  to  C o n g ress  by 
th e  O f f ic e  o f  Management and B u d g e t, o f  w h e th e r  a 3 to  
5 p e rs o n  p o l ic y  b o a rd  o r  com m ission  a p p o in te d  by th e  
P r e s id e n t  w i th  S e n a te  c o n f i r m a t io n  and r e p r e s e n t i n g  th e  
a f f e c t e d  g o v e rn m e n ta l, p r i v a t e  and p u b l ic  i n t e r e s t s  w ould 
be a m ore r e s p o n s iv e  and  e f f e c t i v e  way to  fo rm u la te  a c q u i ­
s i t i o n  o r  p ro c u re m e n t p o l i c y .  We a l s o  u rg e d  th e  s t r e n g t h ­
e n in g  o f  th e  o p p o r tu n i ty  f o r  p u b l ic  p a r t i c i p a t i o n  in  th e  
dev elo p m en t o f  a c q u i s i t i o n  p o l i c y .  A copy o f  o u r  s t a t e ­
m ent to  th e  S e n a te  S ubcom m ittee  on S. 756, a t t a c h e d ,
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c o n ta in s  o u r  d e t a i l e d  v iew s in  s u p p o r t  o f  th e  re n e w a l o f  
OFPP on s u b s t a n t i a l l y  th e  same te rm s  a s  now s e t  f o r t h  in  
P .L . 93 -400 .

We n o te  t h a t  H .R. 3763 w ould r e a u t h o r i z e  OFPP 
on te rm s  e s s e n t i a l l y  d i f f e r e n t  from  P u b l i c  Law 9 3 -4 0 0 . As 
we u n d e r s ta n d  H .R . 3763, i t  w ould rem ove th e  a u t h o r i t y  o f  
th e  A d m in is t r a to r  f o r  F e d e ra l  P ro cu rem e n t P o l i c y  to  d i r e c t  
and p r e s c r ib e  p ro c u re m e n t p o l i c i e s .  I n s t e a d ,  he w ould 

j  s e rv e  a s  a d e v e lo p e r  and  c o o r d in a to r  o f  a "u n ifo rm  p r o c u r e ­
m ent sy stem " t h a t  w ould be s u b m itte d  to  C o n g ress  f o r  e n a c t ­
m en t. Then, u n d e r t h i s  c o n c e p t ,  th e  im p le m e n ta tio n  and 
e n fo rc e m e n t o f  t h a t  sy stem  w ould be c a r r i e d  o u t  by o th e r  
a g e n c ie s  u n d e r  a c e n t r a l  "m anagem ent sy s te m "  w h ich  th e  
A d m in is t r a to r  w ould d e v e lo p  and p ro p o s e  to  C o n g ress  fo r  

► e n a c tm e n t.

The A m erican  B ar A s s o c ia t io n  q u e s t io n s  t h i s  
r a d i c a l  change  in  th e  p u rp o se  and s t r u c t u r e  o f  OFPP. We 
b e l ie v e  t h i s  c hange  w ould  be e n t i r e l y  c o n t r a r y  to  th e  
R ep o rt o f  th e  Com m ission on G overnm ent P ro cu rem e n t and 
th e  r e c o g n iz e d  n e ed  f o r  an  e f f e c t i v e  A d m in is t r a to r  and 
OFPP a lo n g  th e  l i n e s  e s t a b l i s h e d  by P u b l ic  Law 93 -400 .

I t  i s  e s s e n t i a l  t h a t  a s in g l e  o f f i c e  in  th e  
E x e c u tiv e  B ranch  have  th e  a u t h o r i t y  and  r e s p o n s i b i l i t y  f o r  
th e  e s ta b l i s h m e n t  o f  u n ifo rm  p ro c u re m e n t p o l i c i e s ,  r e g u l a ­
t i o n s ,  p ro c e d u re s ,  and  c o n t r a c t  fo rm s and c la u s e s  t h a t  
a p p ly  th ro u g h o u t th e  E x e c u tiv e  B ranch . I t  i s  e q u a l ly  
im p e ra t iv e  t h a t  p r i v a t e  g ro u p s  and p u b l ic  i n t e r e s t  g ro u p s  
be a c c o rd e d  a m e a n in g fu l o p p o r tu n i ty  to  p a r t i c i p a t e  in  
th e  d e v elo p m en t o f  su ch  p o l i c i e s ,  r e g u l a t i o n s ,  p ro c e d u re s ,  
and fo r m s .

In  o u r  o p in io n ,  th e s e  o b j e c t i v e s  a r e  l e s s  l i k e l y  
to  be  a c h ie v e d  u n d e r  th e  p r o v is io n s  o f  H .R . 3763. An 
u n d e r ly in g  p re m is e  o f  H .R . 3763 i s  t h a t  C o n g ress  s h o u ld  
e n a c t  o r  a p p ro v e  th e  d e t a i l s  o f  a " u n ifo rm  p ro c u re m e n t 
s y s te m ."  We q u e s t io n  w h e th e r  C o n g re ss , w ith o u t  p r o c u r e ­
m ent p o l ic y  d i r e c t i o n  o f  th e  e x e c u t iv e  p ro c u re m e n t a g e n c ie s  
e i t h e r  by OFPP o r  by a new p ro c u re m e n t p o l i c y  b o a rd  o r  
com m ission , c o u ld  e f f e c t i v e l y  l e g i s l a t e  th e  m y riad  o f  
d e t a i l  t h a t  w ould encom pass th e  c o n te m p la te d  "u n ifo rm  p r o ­
cu rem en t s y s te m ."

M oreover, to  now rem ove th e  d i r e c t i v e  a u t h o r i t y  
v e s te d  in  th e  A d m in is t r a to r  u n d e r  P u b l ic  Law 93-400 w ould
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s e r i o u s l y  a f f e c t  th e  s t a b i l i t y  in  Governm ent p ro c u re m e n t
p o l ic y  t h a t  h a s  been  a c h ie v e d  by OFPP o v e r  th e  p a s t  4 -1 /2
y e a r s ,  and  u n d e rm in e , i f  n o t  e r a d i c a t e ,  th e  many im p o r ta n t
p r o j e c t s  t h a t  a r e  in  p r o c e s s .  We n o te ,  in  p a r t i c u l a r ,
th e  OFPP p r o j e c t  to  d e v e lo p  G overnm ent-w ide F e d e ra l  A c q u is i ­
t i o n  R e g u la t io n s  w hich  w ould r e p l a c e  th e  ASPR and FPR. We
b e l ie v e  t h i s  a c t i v i t y  i s  v i t a l  to  im provem ent o f  G overnm ent
p ro c u re m e n t, and have w orked d i l i g e n t l y  to  re v ie w  and
comment on  th e  d r a f t  r e g u l a t i o n s  is s u e d  by  OFPP f o r  p u b l ic
com m ent. '  V

A lth o u g h  H.R. 3763 w ould r e t a i n ,  a s  a f u n c t io n  o f  
th e  A d m in is t r a to r ,  th e  r e s p o n s i b i l i t y  f o r  " d e v e lo p in g  a 
sy stem  o f  s im p l i f i e d  and u n ifo rm  p ro c u re m e n t p o l i c i e s ,  
r e g u l a t i o n s ,  p ro c e d u re s ,  and fo rm s" ( S e c t io n  4 ( c ) ) ,  o th e r  
p r o v i s io n s  o f  H .R . 3763 a p p e a r  to  rem ove th e  A d m in i s t r a to r 's  *
a u t h o r i t y  to  r e q u i r e  th e  c o n t r a c t in g  a g e n c ie s  to  conform  
to  p o l i c i e s ,  r e g u l a t i o n s ,  p ro c e d u re s ,  and form s d e v e lo p e d  
by OFPP. S ee , f o r  exam ple , S e c t io n  4 (c )  w hich  amends 
S e c t io n  6 (d ) o f  th e  A c t, and p ro v id e s  t h a t  th e  A d m in is tra ­
t o r  i s  to  d e v e lo p  " f o r  i n c lu s io n  in  th e  u n ifo rm  sy ste m  to  
be s u b m itte d  [ to  C o n g re s s ] , s ta n d a rd  c o n t r a c t s  and c o n t r a c t  
la n g u a g e  . . . . "  S e c t io n  4 ( d ) ,  w hich  amends S e c t io n  6 (e )  
o f  th e  A ct by d e l e t i n g  th e  a u t h o r i t y  to  p r e s c r ib e  p o l i c i e s  
and r e g u l a t i o n s ,  S e c t io n  4 (e )  w h ich  adds a new s u b s e c t io n  
6 (h ) t h a t  o n ly  a u th o r iz e s  th e  A d m in is t r a to r ,  w ith  th e  
c o n c u r re n c e  o f  th e  D i r e c to r  o f  OMB, to  " i s s u e  p o l i c i e s  
to  e n s u r e  t h a t  p ro m u lg a tio n  o f  p o l i c i e s ,  r e g u l a t i o n s ,  and 
fo rm s by e x e c u t iv e  a g e n c ie s  i s  c o n s i s t e n t  w ith  and in  
s u p p o r t  o f  th e  d e v e lo p m e n ta n d  im p le m e n ta tio n  o f  th e  u n ifo rm  
p ro c u re m e n t s y s te m ,"  and S e c t io n  8 w h ich  amends S e c t io n  
1 2 (a )  o f  th e  A ct by d e l e t i n g  th e  A d m in i s t r a to r 's  a u t h o r i t y  
" to  p r e s c r ib e  p o l i c i e s  and  r e g u l a t i o n s . "  (E m phasis 
a d d e d ) .  A ls o , S e c t io n  6 o f  H .R . 3763 r e v i s e s  S e c t io n  10 
o f  th e  A ct in  a  m anner t h a t  a p p e a rs  to  c o n t in u e  ASPR, FPR, 
and c o n t r a c t in g  a gency  p o l i c i e s ,  r e g u l a t i o n s ,  p ro c e d u re s ,  
and fo rm s in  e f f e c t  on th e  d a te  H .R . 3763 i s  p a s s e d ,  u n t i l  
r e p e a l e d  o r  s u p e rse d e d  by th e  u n ifo rm  p ro c u re m e n t sy stem  
e n a c te d  by C o n g re ss .

We a l s o  q u e s t io n  th e  n e ed  f o r  o r  d e s i r a b i l i t y  o f  
a n o th e r  s tu d y  to  make reco m m en d atio n s  f o r  c hanges  in  l e g i s ­
l a t i o n  r e l a t i n g  to  p ro c u re m e n t by e x e c u t iv e  a g e n c ie s ,  a s
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p ro v id e d  f o r  in  S e c t io n  5 o f  H .R . 3763 . The P ro cu rem e n t 
C om m issio n 's  reco m m en d atio n s  f o r  r e v i s i n g  th e  s t a t u t o r y  
fram ew ork f o r  p ro c u re m e n t have b een  exam ined  o v e r  a p e r io d  
o f  y e a r s ,  and have b een  g e n e r a l ly  e n d o rs e d  by th e  E xecu­
t i v e  B ran ch , a s  w e l l  a s  th e  p u b l ic  s e c t o r .  The ABA has 
s tu d ie d  th e  C o m m issio n 's  recom m endations  f o r  r e v i s i n g  
th e  p ro c u re m e n t law s a nd , by r e s o l u t i o n  o f  i t s  House o f  
D e le g a te s ,  e n d o rs e d  b o th  th e  n eed  f o r  c o n s o l i d a t io n  and 
r e v i s i o n  o f  th e  F e d e ra l  p ro c u re m e n t s t a t u t e s .  I n  1976 
th e  ABA a d o p te d  a r e s o l u t i o n ,  copy a t t a c h e d ,  e n d o rs in g  
in  p r i n c i p l e  th e  c o n c e p ts  and g o a ls  o f  w hat was th e n  
S, 3005, th e  F e d e ra l  A c q u is i t io n  A ct o f  1976 . S in c e  th e n ,  
a s  you know, t h e r e  have b een  s e v e r a l  i t e r a t i o n s  o f  
S. 3005, th e  m ost r e c e n t  b e in g  S. 5 , in tr o d u c e d  by 
S e n a to r  C h ile s  on J a n u a ry  15, 1979. I t  i s  o u r  v iew  t h a t  
th e  n eed  f o r  s i g n i f i c a n t  r e v i s i o n s  to  th e  e x i s t i n g  p r o ­
cu rem en t s t a t u t e s  hav e  b een  f u l l y  e x p lo re d  and j u s t i f i e d .

A lth o u g h  ABA o p p o ses  H .R . 3763 to  th e  e x te n t  
i t  e l im in a t e s  th e  d i r e c t i v e  a u t h o r i t y  o f  th e  A d m in is t r a to r  
o f  F e d e ra l  P ro cu rem e n t P o l i c y  w ith  r e s p e c t  to  p ro c u re m e n t 
p o l i c i e s ,  r e g u l a t i o n s ,  p ro c e d u re s ,  and fo rm s, we s u p p o r t  
th e  p r o v is io n s  w h ich  w ould  add to  th e  A d m in i s t r a to r 's  
f u n c t io n s  r e s p o n s i b i l i t y  f o r  c o m p le tin g  a c t i o n  on p e n d in g  
recom m endations  o f  t h e  Com m ission on Governm ent P r o c u r e ­
m en t, l o c a t i n g  th e  F e d e ra l  A c q u is i t io n  O f f ic e  i n  OFPP, 
and p r o v id in g  t h a t  i t  w i l l  be  u n d e r th e  d i r e c t i o n  o f  th e  
A d m in is t r a to r .  ( S e c t io n  4 ( c ) ) .

The P ro cu rem e n t Com m ission s u b m itte d  i t s  R ep o rt 
to  th e  C o n g ress  in  1973. A lth o u g h  some o f  th e  m a jo r  
recom m endations  o f  th e  C om m ission have been  im p lem en ted , 
th e  m a jo r i ty  have  n o t  b een  a c t e d  upon . E l e v a t in g  to  a 
s t a t u t o r y  l e v e l  th e  r e s p o n s i b i l i t y  o f  th e  A d m in is t r a to r  
fo r  c o m p le tin g  E x e c u tiv e  B ranch  p o s i t i o n s  on th e  Commis­
s i o n 's  re c o m m e n d a tio n s , and  p ro p o s in g  l e g i s l a t i o n  w here 
r e q u i r e d ,  i s  d e s i r a b l e  to  e n s u re  a s y s te m a t ic  fo llo w -u p  
on th e  C o m m issio n 's  R e p o r t .  E m p h asiz in g  th e  im p o r ta n c e  
o f  r e s e a r c h  in  p ro c u re m e n t a r e a s  and e f f o r t s  to  u p g ra d e  
th e  p ro c u re m e n t w ork f o r c e ,  th ro u g h  th e  u s e  o f  F e d e ra l  
A c q u is i t io n  I n s t i t u t e ,  a l s o  a r e  p o s i t i v e  s te p s  to  im p ro v in g  
G overnm ent p ro c u re m e n t.
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In  v ie w  o f  th e  m a jo r r e s p o n s i b i l i t i e s  o f  th e
A d m in is tr a to r  and th e  im p o r ta n c e  o f  th e  w ork y e t  t o  be 
d o n e , we s t r o n g l y  u rg e  e x te n d in g  th e  OFPP f o r  f i v e  y e a r s ,  
and r e t e n t i o n  o f  i t s  d i r e c t i v e  a u t h o r i t y .

V ery t r u l y  y o u r s ,

C h airm an , P u b l i c  C o n tr a c t  
Law S e c t i o n
A m erican  B ar A s s o c ia t io n

E n c l o s u r e s :
ABA S ta te m e n t 
ABA R e s o lu t io n

c c : A ll  C om m ittee Members 
M a r s h a ll  J .  Doke, J r .
0 .  S. H ie s ta n d , J r .
D avid L. H ir s c h ,  I I I  
R o b e rt D. W a llic k
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Mr. C hairm an and  Members o f  th e  S u b co m m ittee :

I  am G eorge M. C o b u m , C hairm an o f  th e  S e c t io n  o f  

P u b l ic  C o n tr a c t  Law o f  th e  A m erican  B ar A s s o c i a t i o n .

W ith  me a r e  K evin  D r i s c o l l  o f  th e  ABA G o v ern m en ta l Re­

l a t i o n s  O f f ic e  and O .S . H ie s ta n d  and  R o b e rt D. W a ll ic k  *»

who a r e  p ro m in e n t among th e  le a d e r s  o f  o u r  S e c t io n .

As you know, Mr. H ie s ta n d  was th e  g e n e r a l  c o u n s e l  to  th e
r

Com m ission on G overnm ent P ro c u re m e n t and  he and  Bob 

W a ll ic k  hav e  c l o s e l y  m o n ito re d  th e  p r o g r e s s  o f  th e  O f f ic e  

o f  F e d e r a l  P ro c u re m e n t P o l ic y  (OFPP) e s t a b l i s h e d  by P u b l ic  

Law 9 3 -4 0 0 .

By d e s ig n a t io n  o f  P r e s id e n t  T a te  we a p p e a r  b e f o re  

you to  e x p r e s s  th e  s t r o n g  s u p p o r t  o f  th e  A m erican  Bar 

A s s o c ia t io n  f o r  th e  r e a u t h o r i z a t i o n  o f  th e  O f f ic e  o f  

F e d e r a l  P ro c u re m e n t P o l ic y  f o r  a n o th e r  f i v e  y e a r s .  We 

th in k  th e  r e c o r d  so  f a r  a c h ie v e d  by OFPP s in c e  A ugust 

30 , 1974 s h o u ld  m eet th e  i n i t i a l  e x p e c t a t i o n s  o f  th e  

f ra m e rs  o f  P u b l ic  Law 9 3 -4 0 0 , and  we s a l u t e  th e  s t r o n g  

and e f f e c t i v e  l e a d e r s h ip  o f  Hugh W itt  and  L e s t e r  F e t t i g  

f o r  h a v in g  made an im p re s s iv e  and c o n s c i e n t io u s  s t a r t .

But a s  I  th in k  th e y  w ould  be th e  f i r s t  t o  s a y ,  th e  OFPP 

h a s  j u s t  begun  to  t a k e  h o ld  and  m ost o f  i t s  o p p o r t u n i t i e s  

f o r  a c h ie v e m e n t a r e  y e t  to  com e.



We l a s t  appeared  b e fo re  you on November 14, 1973, 

ag a in  on b e h a lf  o f  th e  American Bar A s s o c ia t io n , and 

ag a in  in  s tro n g  su p p o rt o f  th e  b i l l  t h a t ,  w ith  m o d if ic a ­

t io n s ,  became P u b lic  Law 93-400.

The O ne-S idedness o f  Procurem ent
P o l ic ie s  and S p e c if ic a t io n s

At th a t  tim e we e x p re ssed  two p r in c ip a l  concerns 

abou t th e  p roposed  l e g i s l a t i o n .  We q u e s tio n e d  w hether 

th e  p roposed  o rg a n iz a t io n a l  s t r u c tu r e  was ad eq u a te  to  th e  

v a s t  procurem ent p o l ic y  r e s p o n s i b i l i t y  to  be v e s te d  in  

th e  A d m in is tra to r ;  and we s p e c i f i c a l l y  u rged  th a t i p r o ­

v is io n  be made fo r  th e  A d m in is tra to r  to  have a u th o r i ty  to  

r e g u la te  th e  e x te n t  to  which th e  developm ent o r  r e v is io n  

o f  p rocurem ent s p e c i f i c a t io n s  sho u ld  be made s u b je c t  to  

an e f f e c t i v e  method o f  s o l i c i t i n g  th e  v iew p o in ts  o f  i n ­

t e r e s t e d  p a r t i e s .

U nderly ing  each o f  th e se  concerns was th e  p e rc e iv e d  

need  to  re d re s s  th e  o n e -s id e d n e ss  o f  many government p ro ­

curem ent p o l ic i e s  and s p e c i f i c a t io n s  th a t  fa v o r th e  go v ern ­

m e n t 's  economic i n t e r e s t s  as a b uyer a t  th e  expense o f 

f a i r  d e a l in g  and e q u ita b le  r e la t i o n s h ip s  among th e  p a r t i e s  

in  governm ent c o n tr a c t in g .  We p o in te d  ou t t h a t  th e re  a re  

many exam ples o f  t h i s  o n e -s id e d n e ss  in  p r ic in g  p o l i c i e s ,  

in  c o n tr a c t  c la u se s  p u t t in g  u n re aso n a b le  r i s k  and re g u la t io n
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on c o n t r a c t o r s ,  in  s o - c a l l e d  a n t i - c l a i m s  c l a u s e s ,  in  

s p e c i f i c a t i o n s  r e s t r i c t i v e  o f  r e a s o n a b le  c o m p e t i t io n ,  

and so  f o r t h .  We c a l l e d  a t t e n t i o n  to  a th e n  r e c e n t  

a r t i c l e  by  Herman M. B raude and  John  L an e , J r .  in  th e  

S p r in g  1972 F e d e ra l  B ar J o u r n a l  t h a t  w e l l  a r t i c u l a t e d  

th e  in h e r e n t  c o n f l i c t  o f  i n t e r e s t  b e tw een  th e  g o v e rn m e n t 's  

i n t e r e s t  in  p ro m o tin g  f a i r  d e a l in g  and  e q u i t a b l e  r e l a t i o n ­

s h ip s  among th e  p a r t i e s  in  g overnm en t c o n t r a c t i n g  and  th e  

g o v e rn m e n t 's  econom ic o r  p r o p r i e t a r y  i n t e r e s t  i n  m ax im iz in g  

th e  d o l l a r  r e t u r n  on i t s  p ro c u re m e n t a p p r o p r i a t i o n s .  L e t 

me h e re  r e p e a t  w hat M e ss rs . B raude and  Lane c o n c lu d e d :

" I n  summary, u n l ik e  o t h e r  a d m in i­
s t r a t i v e  r e g u l a t i o n s ,  p ro c u re m e n t r e g u ­
l a t i o n s  as c u r r e n t l y  d e v e lo p e d  r e p r e s e n t  
an i n h e r e n t  c o n f l i c t  o f  i n t e r e s t .  The 
h e a r t  o f  th e  m a t te r  i s  money. I n  d r a f t ­
in g  p ro c u re m e n t r e g u l a t i o n s  and  e s p e c i a l l y  
th e  b o i l e r p l a t e  c la u s e s  to  be r e q u i r e d  by 
r e g u l a t i o n ,  th e  b a s i c  m o t iv a t io n  o f  th e  
G overnm ent ( th o u g h  n o t  in  a l l  c a s e s  th e  
o n ly  o n e) i s  to  c o n s e rv e  a p p r o p r i a t i o n s  
r a t h e r  th a n  to  a c t  f o r  th e  p u b l i c  good.
In  th e  s h o r t  ru n  th e s e  two g o a ls  may 
c o in c id e ,  b u t  t h e r e  i s  a  s e r i o u s  q u e s ­
t i o n  w h e th e r  th e y  c o in c id e  in  th e  lo n g  
ru n ,  o r  even w h e th e r  th e y  n e c e s s a r i l y  
c o in c id e  in  th e  s h o r t  ru n .

"T h u s , t h e r e  i s  n o t  o n ly  th e  p o s s i b ­
i l i t y  o f  b u t  th e  m o tiv e  f o r  a r b i t r a r y  a d ­
m i n i s t r a t i v e  p r a c t i c e  in  i s s u a n c e  o f  p r o ­
c u re m e n t r e g u l a t i o n s ;  and  some l i m i te d  
ex am p les o f  su ch  ab u se  h av e  b een  n o te d  
r e c e n t l y . "  B raude and L ane, M odern I n ­
s i g h t s  on V a l i d i t y  and  F o rc e  and  E f f e c t  o f  
P ro c u re m e n t R e g u la tio n s  - -  a New S la n t  on
S ta n d in g  and th e  C h r i s t i a n  D o c t r in e ,  51
Feg. B .J .  (1972) (Emphasis in
o r i g i n a l ;  f o o tn o te s  o m i t t e d . )



C o n s i d e r a t io n  o f  a P o l i c y  B o a rd  o r
C om m ission a s  a More E f f e c t i v e  S t r u c t u r e

f o r  M aking A c q u i s i t i o n  P o l i c y

L e t  me a l s o  r e p e a t  a p a r t  o f  w h at we s a i d  h e r e

b e f o r e  a b o u t a m a jo r  p u r p o s e  o f  th e  OFPP l e g i s l a t i o n

b e in g  t o  r e d r e s s  t h i s  o n e - s i d e d n e s s  i n  th e  f o r m u l a t i o n

o f  p ro c u re m e n t p o l i c y :

"O u r c o n c e rn  i s  t h a t  th e  p r o p o s e d  l e g i s ­
l a t i o n  may n o t  a c h ie v e  th o s e  fu n d a m e n ta l  r e ­
fo rm s . S p e c i f i c a l l y ,  we q u e s t io n  w h e th e r  th e  
p r o p o s e d  A d m i n i s t r a t o r  a n d  h i s  D ep u ty  w o u ld  
h a v e  th e  tim e  t o  g iv e  th e  n e c e s s a r y  p e r s o n a l  
a t t e n t i o n  an d  c o n s i d e r a t i o n  t o  g r a s p  and 
f a i r l y  r e s o l v e ,  a m id s t  g ro w in g  a d m i n i s t r a t i v e  
r o u t i n e ,  t h e  c o m p e tin g  c la im s  o f  a f f e c t e d  i n ­
t e r e s t s  on s i g n i f i c a n t  an d  o f t e n  d i f f i c u l t  
p ro c u re m e n t p o l i c y  i s s u e s .  And t h i s  n e e d  f o r  
th e  e x e r c i s e  o f  in d e p e n d e n t  p e r s o n a l  ju d g m e n t 
i n  th e  l i g h t  o f  t h e  o p p o s in g  c o n s i d e r a t i o n s  
may b e  to o  much o f  a  p o l i c y  f o r m u l a t i o n  b u rd e n  
t o  p l a c e  on two m en, no m a t t e r  how h i g h l y  t h e y  
may b e  q u a l i f i e d  a n d  m o t i v a t e d ,  an d  no  m a t t e r  
how c o m p e te n t th e  h e l p  th e y  h a v e  fro m  th e  p r o ­
f e s s i o n a l  s t a f f .  * /

"We t h e r e f o r e  a s k  t h a t  you a l s o  g iv e  c a r e ­
f u l  c o n s i d e r a t i o n  t o  t h e  c o n c e p t o f  l e g i s l a t i n g  
t h e  e s t a b l i s h m e n t  o f  a  r e g u l a t o r y  B o ard  o r  
C om m ission in  t h e  E x e c u tiv e  B ra n c h  a s  an a l t e r ­
n a t i v e  to  th e  p r o p o s e d  O f f i c e  o f  F e d e r a l  P r o ­
c u re m e n t P o l i c y .  Such a  F e d e r a l  P ro c u re m e n t 
P o l i c y  B o ard  o r  C om m ission c o u ld  h a v e  t h r e e  to  
f i v e  m embers f o r  f i x e d  a n d  s t a g g e r e d  t e r m s , 
a p p o in te d  by t h e  P r e s i d e n t  an d  by  a n d  w ith  th e  
a d v ic e  o f  th e  S e n a t e .  The m em bers c o u ld

* /  The ASPR C om m ittee h a s  9 m em bers, f o r  whom th e
ASPR w ork i s  l a r g e l y  a  f u l l - t i m e  j o b .  I n  a d d i t i o n ,  
much o f  t h e  i n i t i a l  ASPR w ork i s  done by a  l a r g e  
num ber o f  s t a n d in g  o r  ad  h o c  s u b c o m m itte e s .



r e p r e s e n t  th e  p r i n c i p a l  i n t e r e s t s  co n ­
c e rn e d  in  fo rm u la t io n  o f  p ro c u re m e n t 
p o l ic y  - -  b ig  b u s in e s s ,  s m a ll  b u s in e s s ,  
th e  c o n s t r u c t io n  in d u s t r y ,  th e  D ep a rtm en t 
o f  D efen se  o r  o t h e r  dom in an t G overnm ent 
p ro c u re m e n t i n t e r e s t ,  and  h o p e f u l ly  a  d i s ­
i n t e r e s t e d  member r e p r e s e n t i n g  s o l e l y  th e  
p u b l ic  i n t e r e s t .  Such a B oard  o r  Commis­
s io n  w ould o f  c o u rs e  have an a p p r o p r i a t e  
p r o f e s s i o n a l  s t a f f  and  w ould  d is c h a rg e  th e  
f u n c t io n s  o th e r w is e  com m itted  to  th e  p r o ­
p o se d  O f f ic e  o f  F e d e ra l  P ro c u re m e n t P o l ic y  
by  S .2 5 1 0 . We a r e  t a l k i n g  ab o u t a v e ry  
l a r g e  f u n c t io n  and we th in k  i t  u n r e a l i s t i c  
to  s u p p o s e , a s  some w i tn e s s e s  hav e  s u g g e s te d ,  
t h a t  th e  jo b  can be done by a h a n d fu l  o f  
s p e c i a l i s t s .

"When you c o n s id e r  th e  v a s t  econom ic 
im p a c t o f  f e d e r a l  p ro c u re m e n t p o l i c i e s  and 
t h e i r  e f f e c t  on n a t i o n a l  em ploym ent w ith  th e  
sw in g s in  p ro c u re m e n t aw ards and  c u tb a c k s , 
w i th  th e  t e n d e n c ie s  to  c o n c e n t r a t i o n  o f  
l a r g e  aw ards g e o g r a p h ic a l ly  in  a few  s t a t e s  
and  in  a  h a n d fu l  o f  m a jo r c o r p o r a t io n s ;  when 
you c o n s id e r  th e  low d o l l a r  p e r c e n ta g e  o f  
p ro c u re m e n t by c o m p e t i t iv e  b id d in g  and  th e  
s m a ll  p o ta to e s  f o r  sm a ll and  m in o r i ty  b u s in e s s ;  
when you c o n s id e r  th e  econom ic d i s l o c a t i o n s  
r e s u l t i n g  from  c o n t r a c t  t e r m in a t io n s  - -  i t  
becom es o b v io u s  t h a t  th e r e  i s  much v i t a l l y  
im p o r ta n t  w ork o f  p ro c u re m e n t p o l i c y  fo rm u la ­
t i o n  o r  r e v i s i o n  in  th e s e  a r e a s  t h a t  su ch  a 
B oard  o r  Com m ission sh o u ld  u n d e r ta k e  in  th e  
p u b l ic  i n t e r e s t .  And i t  seem s p l a i n  t h a t  th e  
i n t e r e s t s  a t  s t a k e  a t  l e a s t  m atch  th e  econom ic 
i n t e r e s t s  a f f e c t e d  by th e  r e g u l a t i o n  o f  b u s ­
in e s s  in  th e  p u b l ic  i n t e r e s t  we a s s o c i a t e  w ith  
th e  cu s to m a ry  w ork o f  th e  s e v e r a l  r e g u la to r y  
a g e n c ie s .  Added to  t h i s  o f  c o u rs e  i s  th e  w hole 
m a t te r  o f  th e  p ro c u re m e n t te rm s on w hich  th e  
G overnm ent buys and  a b o u t w h ich  we have h e a rd  
so many c o m p la in ts  o f  u n f a i r n e s s  and o n e - s id e d n e s
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We subm it t h a t  th e  e x p e rien c e  o f  OFPP p ro b ab ly  con­

firm s th a t  any A d m in is tra to r  i s  a b le  to  d evo te  h i s  p e r ­

so n a l a t t e n t io n  on ly  to  th e  most m ajor q u e s t io n s  o f  

procurem ent p o lic y  and th en  a t  a le v e l  o f  c o n s id e ra tio n  

t h a t  tends to  be le s s  th an  th o ro u g h . In  our v iew , th e re  

i s  no way fo r  him to  f in d  th e  tim e e f f e c t i v e ly  to  do much 

m ore.

The q u e s tio n  we pose i s  w hether a p o lic y  b oard  o r 

commission would be a more e f f e c t iv e  s t r u c tu r e  to  ach iev e  

over th e  long term  th e  needed reform s and o b je c t iv e s  o f 

f e d e r a l  p rocurem ent s t a te d  in  th e  D e c la ra t io n  o f  P o lic y  

o f  P u b lic  Law 93-400. Such a p o lic y  board  by r e p re s e n t in g  

th e  a f f e c te d  governm en ta l, p r iv a t e  and p u b lic  i n t e r e s t s  

would fo rm u la te  p rocurem ent o r  a c q u i s i t io n  p o l ic y  in  a 

manner t h a t  would accommodate and de te rm in e  th e  com peting 

i n t e r e s t s  and c o n s id e ra t io n s .  I t  would be su p p o rte d  by an 

e x e c u tiv e  d i r e c to r  and a p ro f e s s io n a l  s t a f f .  The fu n c tio n s  

o f t h i s  p o lic y  board  would d i f f e r  from th o se  o f  th e  r e g u la ­

to ry  a g en c ie s  in  th a t  a m ajor purpose  o f  th e  p o l ic y  board  

would be to  develop  a c q u i s i t io n  p o l i c i e s  and c o n tr a c t  

c la u se s  th a t  would f a c i l i t a t e  f a i r  d e a lin g  and e q u ita b le  

r e la t io n s h ip s  among th e  p a r t i e s  in  government c o n tr a c t in g  

so as to  encourage th e  b e s t  o f  American in d u s try  to  compete 

fo r  government p rocurem en t.

47-551 0 - 7 9 - 7
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We th i n k  t h a t  in  th e  r e a u t h o r i z a t i o n  o f  OFPP C o n g ress 

s h o u ld  m andate  a  s tu d y  o f  th e  e s ta b l is h m e n t  o f  su c h  a  p o l i c y  

b o a rd  o r  com m ission  by  th e  O f f ic e  o f  M anagement and B udget 

o r  by th e  A d m in is t r a t iv e  C o n fe re n c e  o v e r  a tw o -y e a r  p e r io d  

and p ro v id e  a p p r o p r i a t e  fu n d in g  and s t a f f  to  c a r r y  o u t  su ch  

a  s tu d y  and  r e p o r t  to  C o n g re ss .

S t r e n g th e n in g  th e  O p p o r tu n i ty  f o r
Ou t s i d e  P a r t i c i p a t i o n  i n  th e  De­
v e lo p m e n t o f  A c q u is i t io n  P o l ic y

At t h e  h e a r t  o f  th e  d i f f i c u l t y  o f  r e d r e s s i n g  th e  o n e ­

s id e d n e s s  o f  f e d e r a l  p ro c u re m e n t o r  a c q u i s i t i o n  p o l i c y  and 

th e  te rm s  o f  g o v ern m en t c o n t r a c t s  i s  th e  a b s e n c e  o f  a 

m e a n in g fu l  o p p o r tu n i ty  f o r  i n t e r e s t e d  o r  a f f e c t e d  o u t s id e  

g ro u p s  t o  p a r t i c i p a t e  a t  t h e  in c e p t io n  o f  p o l i c y  o r  c o n t r a c t  

c l a u s e  f o r m u la t io n .  We a l l  know t h a t  by  th e  tim e  a m a t te r  

i s  p u b l i s h e d  f o r  30 t o  60 day s o f  p u b l i c  comment in  th e  

F e d e r a l  R e g is t e r  th e  d ie  i s  l a r g e l y  c a s t .  As i t  i s ,  th e  

comments a r e  f o r  t h e  m o st p a r t  c o n s id e re d  by th e  p ro p o n e n ts  

o f  t h e  p a r t i c u l a r  p o l i c y  o r  c la u s e .  O f te n  th e  p ro p o n e n ts  

h a v e  a l r e a d y  com prom ised on some i s s u e s  i n  th e  i n t e r n a l  

d e b a te s  and  h av e  become d e d ic a te d  t o  t h e i r  p r o p o s a l .  The 

p u b l i c  co m m en ta to rs  a r e  v iew ed  a s  c r i t i c s  who la c k  u n d e r ­

s ta n d in g  o f  t h e  p ro b le m . In  o th e r  w o rd s , we b e l i e v e  th e  

p u b l i c  comment o p p o r tu n i ty  a s  p r e s e n t l y  s t r u c t u r e d  i s  l a r g e l y  

a  f o r m a l i t y  o r  g e s tu r e  t h a t  does n o t  a c h ie v e  i t s  in te n d e d  

p u rp o s e  o f  d e v e lo p in g  p ro c u re m e n t o r  a c q u i s i t i o n  p o l i c y  

t h a t  r e f l e c t s  f a i r  d e a l in g  and e q u i t a b l e  r e l a t i o n s h i p s .
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One way to  overcom e t h i s  d i f f i c u l t y ,  a t  l e a s t  f o r  

th e  i n t e r im ,  may be  f o r  th e  r e a u t h o r i z a t i o n  l e g i s l a t i o n  

t o  s t r e n g th e n  th e  a u t h o r i t y  o f  t h e  A d m in is t r a to r  to  

u t i l i z e  o u t s id e  h e lp  and a d v ic e ,  and to  p ro v id e  th e  money 

to  do t h i s .

L e t me p ro v id e  an exam ple o f  how t h i s  c o u ld  b e  do n e .

As Mr. F e t t i g  h a s  t o l d  y o u , th e  m a jo r  p r o j e c t  o f  h i s  

o f f i c e  a t  t h e  p r e s e n t  tim e  i s  t h e  d ev e lo p m en t and p u b l i ­

c a t i o n  o f  a  s i n g l e ,  g o v e rn m e n t-w id e  p ro c u re m e n t o r  a c q u i ­

s i t i o n  r e g u l a t i o n ,  to  be known as th e  " F e d e r a l  A c q u i s i t i o n  

R e g u la t i o n ."  T h is  i s  a v e ry  w o r th w h ile  p r o j e c t .  The 

p ro b lem  w i th  i t  i s  t h a t  i t  i s  b e in g  w r i t t e n  a lm o s t  e n t i r e l y  

by p e r s o n n e l  o f  th e  D ep a rtm en t o f  D efen se  and  th e  G e n e ra l 

S e r v ic e s  A d m in is t r a t io n  w i th  no o p p o r tu n i ty  f o r  o u t s id e  

in p u t  p r i o r  to  p u b l i c a t i o n  f o r  p u b l i c  comment in  th e  

F e d e r a l  R e g is t e r .  I t  i s  t h e r e f o r e  n o t  s u r p r i s i n g  t h a t  

by and  l a r g e  w hat h a s  a l r e a d y  b een  p u b l i s h e d  f o r  p u b l ic  

comment i s  l a r g e l y  a  r e s t a t e m e n t  o f  th e  c u r r e n t  DOD and 

GSA p o l i c i e s  n o tw i th s ta n d in g  t h e  w e l l - i n t e n t i o n e d  com m it­

m ent t o  a " z e r o - b a s e d "  r e c o n s i d e r a t i o n  o f  t h e s e  p o l i c i e s .

W hat m ig h t h av e  b e e n  done i n s t e a d ,  h ad  th e  a u t h o r i t y  

and fu n d in g  been  made a v a i l a b l e ,  w ou ld  h av e  b e e n  f o r  th e  

A d m in is t r a to r  to  a p p o in t  an a d v is o ry  co m m ittee  o r  com­

m i t t e e ^  to  a c c e p t  v o lu n ta r y  and  u n co m p en sa ted  s e r v i c e s ,  

and  to  em ploy e x p e r t s  and  c o n s u l t a n t s ,  from  o u t s id e  th e

J
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e x e c u t iv e  b ra n c h  and r e p r e s e n t a t i v e  o f  th e  a f f e c t e d  p r i v a t e  

and  p u b l i c  g ro u p s  to  r e e v a l u a t e  and a s s e s s  th e  f a i r n e s s  

and  th e  e f f e c t iv e n e s s  o f  th e  e x i s t i n g  p ro c u re m e n t r e g u l a ­

t i o n s  and c o n t r a c t  c l a u s e s ,  and to  make reco m m en d a tio n s to  

th e  A d m in is t r a to r  f o r  r e t e n t i o n ,  r e v i s i o n  o r  r e p e a l .  An 

a d v is o ry  co m m ittee  c o n s i s t i n g  o f  g o v ernm en t and n o n ­

g o vernm en t p e o p le  w ould  p ro v id e  th e  b a s i s  f o r  i n i t i a l  

i n t e r f a c e s  r e g a r d in g  d i f f e r e n t  p o in t s  o f  v iew  and th e  

o p p o r tu n i ty  to  d e v e lo p  o b j e c t i v e  and e q u i t a b l e  p o l i c y  

p o s i t i o n s .  As you know, t h i s  was th e  a p p ro a c h  u se d  f o r  

b o th  th e  Com m ission on G overnm ent P ro c u re m e n t, and  i t s  s tu d y  

g ro u p s  and s t a f f .  The f a c t  t h a t  th e  COGP reco m m en d atio n s 

hav e  r e c e iv e d  w id e s p re a d  a c c e p ta n c e  d e m o n s tr a te s  th e  v a lu e  

o f  t h i s  a p p ro a c h  to  fo rm u la t in g  p u b l i c  p ro c u re m e n t p o l i c i e s .

We n o te  t h a t  S e c t io n  7 (a )  o f  S .2 5 1 0 , 9 3 rd  C o n g re ss , 

w h ich  in  m a jo r  p a r t  becam e P u b l ic  Law 9 3 -4 0 0 , c o n f e r r e d  

s p e c i f i c  a u t h o r i t y  in  t h e s e  a r e a s ,  and we s u g g e s t  t h a t  

you c o n s id e r  t h e  r e s t o r a t i o n  o f  t h a t  a u t h o r i t y  in  th e  

r e a u t h o r i z a t i o n  l e g i s l a t i o n  f o r  OFPP. We a r e  o f  c o u rse  

aw are  o f  th e  r e q u i re m e n ts  o f  t h e  F e d e r a l  A d v iso ry  C om m ittee 

A ct o f  1972 , P u b l ic  Law 9 2 -4 6 3 , a s  am ended, 5 U .S .C . App.

I ,  and  we do n o t  s u g g e s t  t h a t  th e  p ro p o se d  a p p o in tm e n t and 

u s e  o f  a d v is o ry  co m m itte e s  by  th e  A d m in is t r a to r  n o t  f u l l y  

com ply w i th  t h a t  A c t. W ith o u t e x p l i c i t  a u t h o r i z a t i o n  and 

th e  p r o v i s io n  o f  a p p r o p r i a t e  fu n d in g , how ev er, we doubt



t h a t  th e  p ro c e d u re s  f o r  " s o l i c i t i n g  th e  v ie w p o in ts  o f  

i n t e r e s t e d  p a r t i e s  in  th e  d ev e lo p m en t o f  p ro c u re m e n t 

p o l i c i e s ,  r e g u l a t i o n s ,  p r o c e d u r e s ,  and fo rm s"  w ould  b e  

e f f e c t i v e  and t im e ly  w i th in  th e  c o n te m p la t io n  o f  S e c t io n  

6 ( d ) ( 2 )  o f  P u b l ic  Law 9 3 -4 0 0 .

P ro v id in g  th e  O p p o r tu n i ty  f o r  O u ts id e
P a r t i c i p a t i o n  i n  t h e  D evelopm ent oT 

S p e c i f i c a t i o n s  f o r  C o m p e ti t iv e  P ro c u re m e n t

As a l r e a d y  i n d i c a t e d ,  i n  o u r  p r i o r  te s t im o n y  we w ere 

c o n c e rn e d  t h a t  t h e  law  make p r o v i s io n  f o r  p u b l i c  p a r t i c i p a  

t i o n  in  th e  d ev e lo p m en t o f  s p e c i f i c a t i o n s  f o r  c o m p e t i t iv e  

p ro c u re m e n t. B ecause  no su c h  p r o v i s io n  was made in  

P u b l ic  Law 93-400  and  b e c a u s e  we c o n t in u e  to  b e l i e v e

t h a t  t h i s  sh o u ld  be  done, p l e a s e  p e rm it  me to  r e p e a t

some o f  w hat we s a id  b e f o r e :

" . . .  As a minimum, we s u g g e s t  t h a t  
th e  new ag en cy  s h o u ld  have  a u t h o r i t y  to  
r e g u l a t e  th e  e x t e n t  to  w h ich  th e  d e v e lo p ­
m ent o r  r e v i s i o n  o f  p ro c u re m e n t s p e c i f i c a ­
t i o n s ,  a s  w i th  p ro c u re m e n t p o l i c i e s ,  r e g u l a ­
t i o n s ,  p r o c e d u r e s ,  and  fo rm s , sh o u ld  be 
made s u b j e c t  to  an  e f f e c t i v e  m ethod o f  
s o l i c i t i n g  th e  v ie w p o in ts  o f  i n t e r e s t e d  
p a r t i e s .  We a r e  n o t  aw are o f  any  w id e ­
s p re a d  o r  i n s t i t u t i o n a l i z e d  p r a c t i c e  o f  
i n d u s t r y  c o n s u l t a t i o n  in  t h i s  r e s p e c t ,  and  
we a r e  aw are o f  th e  many p r o t e s t s  to  th e  
C o m p tro lle r  G e n e ra l c o m p la in in g  o f  s p e c i f ­
i c a t i o n s  r e s t r i c t i v e  o f  c o m p e t i t io n  on th e  
one hand  o r  in  v i o l a t i o n  o f  p a t e n t  o r  t r a d e  
s e c r e t  r i g h t s  on th e  o t h e r .  L ik e w is e , we 
a re  m in d fu l  o f  th e  many c o n t r a c t  d i s p u te s  
in v o lv in g  i s s u e s  o f  d e f e c t i v e  G overnm ent 
s p e c i f i c a t i o n s .  I n  a d d i t i o n ,  we b e l i e v e  
t h a t  th e  new ag en cy  s h o u ld  a t  l e a s t  have  
some m eans o f  i n s u r i n g  t h a t  p ro c u re m e n t 
s p e c i f i c a t i o n s  com ply w i th  th e  p ro c u re m e n t
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p o l i c i e s  o f  th e  a g en cy . I t  w ould  th u s  seem 
t h a t  th e  a r e a  o f  s p e c i f i c a t i o n s  w ould  be 
one f o r  th e  new ag en cy  and th e  p u b l ic  to  
g e t  i n t o  to  a  l i m i t e d  e x t e n t  i f  th e s e  k in d s  
o f  p ro b lem s a r e  to  be r e s o lv e d  m ore s a t i s ­
f a c t o r i l y  and  w ith  g r e a t e r  p u b l i c  co n ­
f id e n c e  in  th e  f a i r n e s s  and  o p e n n e ss  o f  th e  
F e d e ra l  p ro c u re m e n t p r o c e s s ."

T h is  s u g g e s t io n  c o u ld  e a s i l y  be c a r r i e d  o u t  by 

am ending S e c t io n  6 ( d ) ( 2 )  to  add " s p e c i f i c a t i o n s "  a t  

th e  end  o f  th e  ite m s  th e r e  e n u m e ra te d  f o r  th e  s o l i c i t a t i o n

o f  th e  v iew s o f  i n t e r e s t e d  p a r t i e s  in  th e  d ev e lo p m en t

t h e r e o f .

P u b l ic  E x p la n a t io n  o f  th e  C h o ice s Made

In  c o n c lu d in g  o u r  s t a te m e n t ,  Mr. C ha irm an , we a g a in

r e v e r t  to  a s u g g e s t io n  we made b e f o r e ,  n am ely  t h a t  th e

l e g i s l a t i o n  w ould  s t r e n g th e n  p u b l ic  a c c e p t a b i l i t y  and

c o n s e n t  i f  th e  A d m in is t r a to r  o r  o th e r  p o l i c y  m aker was

o r d i n a r i l y  c a l l e d  upon to  p u b l i s h  a s t a te m e n t  o f  th e

c o n s id e r a t i o n s  t h a t  l e d  to  th e  a d o p tio n  o f  t h e  p a r t i c u l a r

p o l i c y ,  c la u s e  o r  s p e c i f i c a t i o n  in  th e  l i g h t  o f  th e

c o m p e tin g  a rg u m en ts  o r  v ie w s . We q u o te d  Ju d g e  H a ro ld

L e v e n th a l ,  a s  f o l lo w s :

"Jo h n  Adams once  s a id :  ' I f  in d e e d  th e r e  
i s  no r u l e ,  no  s t a n d a r d ,  a l l  m ust be a c c id e n t  
and  c h a n g e . I f  t h e r e  i s  a s t a n d a r d ,  w hat i s  
i t ? '  My p e r s o n a l  e x p e r ie n c e  w i th  b u s in e ssm e n  
i n  govern m en t d u r in g  W orld War I I  and  th e  
K orean  c o n f l i c t  r e c a l l s  t h e i r  i n s i s t e n c e  t h a t  
t h e i r  ju d g m en t r e s t e d  s o l e ly  on i n t u i t i o n .
I t  h ap p en s t h a t  we w ere g o v e rn e d  by maximum 
p r i c e  l e g i s l a t i o n ,  w h ich  r e q u i r e d  t h a t  o u r  
r e g u l a t i o n s  be accom pan ied  n o t  by f in d in g s
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b u t  a t  l e a s t  by a  's t a t e m e n t  o f  c o n s i d e r a ­
t i o n s ' .  T h a t was a  u s e f u l  d i s c i p l i n e ,  and  
i t  u s u a l ly  tu r n e d  o u t  t h a t  th e  c o n s id e r a ­
t i o n s  c o u ld  be p ro b e d  and  s t a t e d  r a t i o n a l l y .  
P e rh ap s  t h a t  w ould  be th e  b e g in n in g  o f  w isdom  
h e r e  - -  to  r e q u i r e  a  s ta te m e n t  o f  th e  co n ­
s i d e r a t i o n s  in  c a s e  o f  a c t i o n  w i th  su ch  huge 
p u b l ic  c o n s e q u e n c e s  a s  t e r m in a t io n  o r d e r s ,  
even  th o u g h  c a l l i n g  f o r  e x te n s iv e  ju d g m en t 
on th e  p a r t  o f  o f f i c i a l s  i n  th e  p ro c u re m e n t 
sy s te m . '* /

H ere a g a in  we th in k  th e  r e a u t h o r i z a t i o n  l e g i s l a ­

t i o n  w ould s t r e n g th e n  p u b l i c  c o n f id e n c e  in  th e  p u b l i c  

p a r t i c i p a t i o n  p r o c e s s  i f  S e c t io n  6 ( d ) ( 2 )  was f u r t h e r  

am ended to  p ro v id e  a t  th e  en d : "an d  f o r  th e  p u b l i c a t i o n  o f  

a s t a te m e n t  o f  th e  c o n s id e r a t i o n s  s u p p o r t in g  a d o p t io n  

o f  p a r t i c u l a r  p ro c u re m e n t p o l i c i e s ,  r e g u l a t i o n s ,  p r o ­

c e d u r e s ,  fo rm s , and  s p e c i f i c a t i o n s . "

T h a t c o n c lu d e s  o u r  s t a te m e n t ,  Mr. C ha irm an . My 

c o l le a g u e s  and I  w i l l  be hap p y  t o  t r y  to  answ er any 

q u e s t io n s  you may h a v e .

/  L e v e n th a l ,  P u b l ic  C o n tr a c ts  and  A d m in is t r a t iv e  Law, 
52 A .B .A .J . 35 , 4 0 -4 1  (1966) (F o o tn o te  o m i t t e d . )
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Section of Public Contract Law 
August, 1976

Be II Resolved, That the American Bar Association endorses in ■ 
principle the concepts and goals expressed in S. 3005, entitled the Fed- ' 
eral Acquisition Act of 1976, and tenders the assistance of the Section i 

xOf Public Contract Law to the appropriate committees of Congress for j 
the final formulation thereof.

PC-8-76-S36-A



5-4-79-Orig. to  L & N S (EH) fo r  response.

COFPAES

May 3, 1979

Honorable Jack Brooks 
Chairman
Committee on Government Operations 
U.S. House of Representatives 
Washington, D. C. 20515

RECEIVED
May ' 4 iy/9

RE: H.R. 3763, Office of Federal Procure­
ment Policy Act Amendments of 1979

Dear Mr. Chairman:

On behalf of the American Consulting Engineers Council, American Institute of 
Architects, American Society of Civil Engineers, ARTBA Planning and Design 
Division and the National Society of Professional Engineers, the Committee on 
Federal Procurement of Architectural/Engineering Services (COFPAES) would like 
to express support for H.R. 3763 which reauthorizes OFPP and redirects the 
Office's authority and functions over the next three years.

We particularly appreciate and applaud your direction to OFPP that it should 
develop "standard contracts and contract language in order to reduce the govern 
ment's cost of procuring goods and services as well as the private sector's
cost of doing business with the government __ " Unfortunately, the costs of
completing Federal A/E assignments are greater than for comparable private 
work. Eliminating unnecessary costs associated with government work is an 
especially worthwhile goal in these inflationary times.

Thank you for considering our views.

Sincerely,

Richard H. Stanley 
Chairman

.Govern#  on operators

RHS:bc

Please reply to: 475 L'Enfant Plaza, S.W.
Suite 2450
Washington, D. C. 20024
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AERO SPACE INDU STR IES AS SO C IATIO N  O F AM ER IC A, INC.

172 3 DE SALES STREET. N W  . WASHINGTON. D C.. 20 0 3 6  TEL. 3 4 7 -2 3 ,5

OFFICE OF THE PRESIDENT
received

may 1 4 1979
Legislation and National ^ a Y 9, 1979 
Security Subcommittee

The H onorab le  Ja c k  Brooks 
C hairm an
S ubcom m ittee on L e g i s l a t i o n  and N a tio n a l  S e c u r i ty  
Com m ittee on Governm ent O p e ra tio n s  
U. S . House o f  R e p r e s e n ta t iv e s  
2157 R ayburn House O f f ic e  B u ild in g  
W ash ing ton , D. C. 20515

D ear Mr. Chairm an:

On b e h a l f  o f  th e  n a t i o n 's  m a jo r p ro d u c e rs  o f  a i r c r a f t ,  s p a c e c r a f t ,  
m i s s i l e s  and  r e l a t e d  com ponents, equ ipm ent and s e r v i c e s ,  th e  A erospace  
I n d u s t r i e s  A s s o c ia t io n  o f  A m erica, I n c . , w elcom es t h i s  o p p o r tu n i ty  to  
e x p re s s  i t s  v iew s on H. R. 3763 f o r  th e  r e c o r d  o f  y o u r S u b co m m ittee 's  
r e c e n t  h e a r in g s  on th e  O f f ic e  o f  F e d e r a l  P ro cu rem en t P o l ic y  (OFPP).
Over th e  y e a r s ,  o u r  member com panies have g a in e d  s i g n i f i c a n t  e x p e rie n c e  
i n  f u r n i s h in g  goods and s e r v ic e s  to  th e  g o vernm en t. I t  i s  in  th e  l i g h t  
o f  th o s e  e x p e r ie n c e s  t h a t  we r e s p e c t f u l l y  u rg e  t h a t  th e  s u b je c t  l e g i s l a t i o n  
n o t  be  p a s s e d .

We s t r o n g ly  s u p p o r t  th e  OFPP a s  p r e s e n t ly  c o n s t i t u t e d  and have done 
so  s in c e  su ch  a  body was p ro p o sed  by th e  Com m ission on G overnm ent P ro c u re ­
m ent and e s t a b l i s h e d  by th e  C o n g ress . R e c e n tly ,  we r e i t e r a t e d  t h i s  s u p p o r t 
b e f o r e  th e  S e n a te  S ubcom m ittee on F e d e r a l  S pend ing  P r a c t i c e s  and Open G overn­
m en t. I n  s u p p o r t in g  th e  OFPP on t h a t  o c c a s io n ,  we s t a t e d  t h a t  we f e l t  i t  
had  f u l f i l l e d  a b ly  th e  p u rp o se  f o r  w h ich  i t  was c r e a te d  by C o n g ress , nam ely , 
" . . . t o  p ro v id e  o v e r a l l  d i r e c t i o n  o f  p ro c u re m e n t, p o l i c i e s ,  r e g u l a t i o n s ,  p r o ­
c e d u re s  and  fo rm s f o r  e x e c u tiv e  a g e n c i e s . . . "  In  p a r t i c u l a r ,  we ap p lau d  OFPP 
p r o j e c t s  r e l a t i n g  to  OMB C i r c u la r  A -109, d e a l in g  w ith  m a jo r sy stem s a c q u i s i t i o n ;  
OMB C i r c u la r  A -76, p e r t a in i n g  to  a c q u ir in g  p r o d u c ts  and s e r v ic e s  from  th e  p r i v a t e  
s e c t o r  f o r  governm ent u s e ; and e f f o r t s  aim ed a t  s im p l i f y in g  th e  f e d e r a l  a c q u i­
s i t i o n  p r o c e s s  i n  g e n e r a l .

We n o te  t h a t  th e  l a t t e r  i s  a l s o  a  p r i o r i t y  o f  y o u r s ,  Mr. C hairm an, as 
i t  h a s  b ee n  o f  v a r io u s  members o f  th e  o th e r  C o n g re s s io n a l body. In  f a c t ,  w h ile  
we do n o t f u l l y  s u p p o r t  th e  S en a te  l e g i s l a t i o n  f o r  c o n s o l id a t io n  o f  th e  p r o c u r e ­
m ent p r o c e s s e s  a s  i t  i s  p r e s e n t ly  w r i t t e n ,  we re c o g n iz e  t h a t  en ac tm en t o f  a 
u n ifo rm  f e d e r a l  a c q u i s i t i o n  s t a t u t e  i s  an  o n -g o in g  l e g i s l a t i v e  p r o j e c t  and f e e l  
i t  w ould be  in a p p r o p r ia te  to  rem and i t  to  th e  OFPP f o r  f u r t h e r  s tu d y  and r e s o ­
lu t i o n  a t  t h i s  ju n c tu r e .
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In  s h o r t ,  w h ile  we as  m a n u fa c tu re rs  have n o t  a lw ays a g re e d  w ith  
e v e r y th in g  th e  OFPP h as  done , we f e e l  i t  h a s  a w o rth w h ile  r o l e  to  p la y  and 
i s  d e se rv in g  o f  th e  s u p p o r t  o f  th o s e  i n t e r e s t e d  in  im p ro v in g  and  re s h a p in g  
th e  n a t i o n ’ s p ro c u re m e n t p o l i c i e s .

Thank you f o r  c o n s id e r in g  o u r v ie w s .

Y ours v e ry  t r u l y

K a r l  G. H a r r ,  J r
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ASSOCIATED 
BUILDERS A

associated builders and contractors, inc.
444 NORTH CAPITOL STREET N.W. WASHINGTON, D.C. 20001 PHONE Area Code 202-637-8800

STATEMENT OF THE ASSOCIATED BUILDERS AND CONTRACTORS, INC.

TO

THE SUBCOMMITTEE ON LEGISLATION AND NATIONAL SECURITY

OF THE

HOUSE COMMITTEE ON GOVERNMENT OPERATION

MAY 7, 1979
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The Associated Builders and Contractors, Inc. (ABC) appreciates the opportunity to 
comment on the performance of the O ffice of Federal Procurement Policy (OFPP) during the committee's consideration of reauthorization legislation. ABC is a national association of over 12,500 construction contractors, subcontractors, suppliers and associates who promote the Merit Shop philosophy, a concept which calls for an open 
competitive marketplace where contracts are awarded to the lowest responsible bidder.

Because of the large number of ABC members involved in federally funded or assisted construction projects throughout the country, ABC is particularly interested in matters concerning the federal procurement process and supports the efforts of the OFPP to improve that process. ABC believes the performance of the OFPP to date has been very good and urges this Subcommittee to approve reauthorization legislation which w ill permit the OFPP to  continue with those efforts.

Perhaps the greatest costs incurred by our members in bidding and performing federal contracts results from the maze of federal regulations with which they must comply. Procurement regulations often needlessly vary from agency to agency thereby increasing the cost of compliance, since contractors must change procedures from contract to 
contract. The current work of the OFPP to establish a single Federal Acquisition Regulation to replace these redundant and sometimes conflicting regulations, and the OFPP efforts to establish uniform governmental procurement policies, w ill therefore lead 
to a substantial reduction of the current administrative burden to federal contractors. ABC believes this reduction w ill result in cost savings to the federal government which w ill more than offset future appropriations.

ABC is therefore greatly troubled by proposals to  lim it the authority of the OFPP in 
procurement matter. If that authority is lim ited, as has been suggested, ABC members w ill again be faced with a maze of different procurement policies. Some agencies may rely on advisory opinions of the OFPP, while others w ill ignore those opinions. For each agency, a different set of policies w ill be enforced. The progress made to date w ill be lost 
and federal procurement administration revert to  the state of confusion which was the stimulus for creating the office in the firs t instance.

ABC believes that the authority of the OFPP in the federal procurement process should be clarified and strengthened, rather than reduced. For example, ABC would urge the 
Subcommittee to propose reauthorization legislation which would establish OFPP as the 
final authority for disputes over the appropriate labor standards laws applicable on federal contracts. As the office responsible for establishing overall federal procurement policy, OFPP would be best suited for assuring consistent, non-partial application of prevailing wage laws.
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ABC would also like to suggest that any reauthorizing legislation direct the OFPP to 
expand its current directory of m inority owned media outlets, production companies and 
advertising agencies compiled and published last year in the Federal Register, to include 
other types of m inority business enterprises. This would greatly enhance the Executive 
and Congressional mandates to increase minority participation in government 
procurement, by providing agencies and contractors with names of such firms. One of the 
greatest problems our membership encounters in attempting to comply with minority 
subcontracting provisions in federally funded or assisted construction contracts is locating 
qualified minority firms. Directing the OFPP to compile a source list of such contractors 
for use by procuring agencies would greatly augment the amount of m inority contracting 
with the federal government.

Again, ABC appreciates this opportunity to  comment on the upcoming evaluation of the 
OFPP, and urges the Subcommittee to continue this agency with its  current level of 
authority.
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Mr. Brooks. The subcommittee is adjourned.
[Whereupon, at 10:55 a.m., the subcommittee adjourned, to re­

convene subject to the call of the Chair.]

o
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